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IN THE LABOUR COURT. RAJSHAHI DIVISION, RAJSHAHI
f’ w

PRESENT : Sudhendu Kumar Biswas
Chairman, ;
Labour Court, Rajshuabi,
: 2
MEMBERS : I. Mr. Abdul Latif Khan Chowdhury, for the Employer.
2, Mr. Rafiqul Islam Dulal, for the Labour, -

fhurs day, the 10th October® 1996
1. R. O. (Appeal) Case No- 105/1995

1. Md. Idris Ali Sarker, President, Nilphamari Zilla Truck Tanklorry

Sramik Union, Banga Bandhu Sarak, Rangpur Road, Savedpur,
Nilphamari,

Fakir Mohammad, General Secretary, Nilphamari Zilla Truck Tanklorry

Sramik Union, Bangy Bandhu Sarak, Rangpur Road, Sayedpur, Nilpha-

mari—Appellants.

J
H

Fersus

l.. Registrarof Trade Unions, Rajshahi Division, Rajshahi— Respondent No.1

2, Md. Alaf Hossain, General Secr:tur}; Nilphamari Zilla Bus, Truck
Mini-Microbus Sramik Union, Regn. No, Raj-22M—Respondent No. 2, '

Mr.KorbanAli, Advocatefor ,the Applellants.
Mr. 5. M. Saifuddin Ahmed Representative for the Respondent No. 1.
‘Mrs. Purnima Bhattacharya, Advocate for the Respondent No. 2.

Judgment
This is an Appeal U/S 8(3) of the Industrizl Relations Ordinance, 1969,

The Case of the Appellants is, in short, that 210 Sramiks of Nilphamari
Zilla Truck Tanklorey held a’ General Meeting on 20-9-1995 at5 P.M _ in the
ground of Bangla High School, Shaedpur, Nilphamari for forming Trade Union
in the name and style “Nilphamari Zilla Truck Tanklorry Sramik Union”", They
constituted their constitution of their proposed “Nilphamari Zilla Truck Tank.
loorry Sramik Union®', They elected the Appellants President and General
Secretary of their proposed trade Union for registration of their Trade Union
Accrodingly the Appellants filed an application along with the necessary papers
to the Registrar of Trade Unions, Rajshahi Division, Rahjshahi on 26-9-95,
praying for registration of their proposed Trade Union.Registrar of Trade
Unions, Rajshahi by his Memo bearing No. RTU/Raj/1806 dated 4-10-95
directed the Appellants to rectify some defacts found byRespondent No.1. The
Appellants cured all the defacts on 24-10-95. The Registrar of Trade Unions,
Raujshahi by his Memo No. RTU/Raj/1938 dated 30-10-95. directed the Appe-
llants to produce Cash book, Motice book, Resolution Book, Register of Mem-
bersa and Proof of regination on 6-11-95 before him and accordinly ted;
Appellants produced all the papers to him, Mr. S. M. Saifuddin Ahmh
Assistunt Director of Labourexamined the papers, but Registrarof Trade Ueny
ons did not register the proposed Trade Union within 60 days. - Subsequent]
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Registrar of Trade Unions, Rajshahi by his Memo No. RTU/Rajj21011 dated
29-11-95 rejected the petition for registration of the proposed Trade Union.
on the allegations that the defects found by him were not cured and the
Appellants failed to produce any certificate from the competent authority.
Hence the Appellants preferred this Appeal. ;

Respondent No. | Registrar of Trade Unions, Rajshahi and added Respon-
dent No. 2 General -Secretary, Nilphamari Zilla Bus, Truk, Mini-Microbus
Sramik Union (Reg. No. Raj220) contested the Appeal by filling separate
written statements,

The case of Respondent No. 1 is, in short, thaton having an application
from the Appellants on 26-9-95, the Respondent No. 1 directed them tho cure
some defects by his letter No. RTU/Rej/1906 dated 4-10-95. The Appellants
made appearance on 24-10-95 and cured some defects, Respondent No. |
re-examined the papers of the Appellants and found that the Appellants did
not file any certificaté issued by the B.R.T. A concerned, The Appellants filed
2 certificates which showed that there are 354 Truck Sramik in the Nilphamari
Zilla and there were 175 Sramik in the ‘p’ Form. So the prayer for regis-
tration of the proposed Trade Union was rejected under Memo No. RTUfRaj/
2101 dated 29-11-95, Sothe Appellants are not entitled to relief sought for.

_ - The case of Respondent No. 2 is, in short, that the Appellants in collu-

sion with some Terrorist and Chandabaj formed “Nilphamari Zilla Truck Tank-
lorry Sramik Union" which is filse, imaginary and collusive. They prayed for

registration of their proposed Union and attacked the Union Office of ““Nilpha-

mari Zilla Bus, Truc, Mini-Micorbus Sramik Union™ (Regn. No.Raj-220) for raj-
sig. subscription by force. The Members of Nilphamari Zilla Bus, Truck, Mini-

Microbus Sramik Union and the Drivers of Trucks lodged Ejahars with Nilpha-

mari P.5S. against the Appellatns.. They also prayed to the Deputy

Commissioner, Nilphamari against the Appellants for their illegal activities.

Registrar of Trade Unions, Rajshahi on careful scrutiny of their papers rejected

the petition for registration of their proposed Union on 29-11-95.The Appellants
have preferred this Appeal on false allegations.Some Members of the proposed
TFrade Unions are Members of another registrared Trade Union.T he Appellants

with a view to paining wealth in illegal way and degrading the siatus of
Nilphamari Zilla Bus, True Mini-Microbus Sramik Union (Registration No. 220

have filed this Appeal on false assertions. So, the Appellants are not entitled

to get any relief as prayed for and the Appeal in liable to be dismissed with

cost, '

POINT FOR DETERMINATION

1, Are the Appellants entitiled to get an order directing the Respondent
No. 1 ]?ijcgisuur of Trade Unions, Rajshahi to register their proposed Trade
Union

FINDINGS AND DECISION

‘mt the time of hearing of the case somg documents filed by the Appellants
were market Exts. 1, 2, 3, 4, 5, 6,7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17
18, 19, 20, 21, 22, 23, 24, 25 and 26 and the documents filed by the Rcspun:
dent No, 2 were market Exts, Ka, Kha, Ga, Gha, Umo, Cha, Chha, Ja, Jha
"Eno, Ta, Tha, Da, Dha and Dha(1l) on admission. f
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It isnot disputed that the Appellants and others formed the proposed Trade
Union in the name and style “Nilphamari' Zilla Truck Tanklorry Sramik Union®
and they elected the Appellant No. 1 & 2! the Presidenit and the General
Secretary for registration of the proposes Trade Union. and the Appellants
field an application (Ext. 4) to Respondent No. 1 on 26-9-95 praying for
registration of their proposed Trade Union and Responsdent No. 1 by his
fileer under Memo No. RTU(Raj/1806 dated 4-10-95 (Ext. 2) directed the
Appellants to cure some defects found by him within 15 days. It appears
from Fxt. 2 that Respondent No. 1 observed that D' Forms of the members,
teerificate from B. R.T.A, certificated from the Proprietors of the Establish-"
ment showing the members of the proposed Trade Union, photo copies of
litence,” Blue-cook, certifcate from T.IN.O. or Proprietors of the Establishment
showing number of Truck and Tanklorry, certificates from the Owners® of
Ttuck & Tanklorry for the members, Resolution Book, Members Register and .
Notice Book” were not submitted along with other papers and the President
50 the proposed Union did not sign the list of general members, Ext. 3.
chows that the Presidnet on the proposed Trade Union by his letter dated
24-10-95 submitted the papers and cured the defects found by him Respondent
No. 1 to him, Ext. 17, the photostat copy of ° Memo No. RTU/Rajf2101
dated 29-11-95 shows that the Respondent No. 1.rejected the petition of the

Appellants prayingfor registration of their proposed Trade Union on the ground
that the Appellants did not rectify the defects found by him and of failure of
the Appellants for filing the certificates form appropriate authority. We hav
seen earlier that the Appellants filed the papers wanted by the Respondent.e
No. 1 vide his letter dated 4-10-95 (Ext. 2) on 24-10-95. The Respondent
No. 1 did not mention in his letter dated 29-11-95 (Ext.-17) regarding failure
of filing certificates from the appropriate authorily, Ext. 1 is the photostat
copy of Memo No. RTU/Raj/1938 dated 30-11-95 of Respondent No, 1 Ext, 1
shows that tlie Respondent MNo. 1 directed the Appellants to produce Cash
Book, Natice Book, Resolution Book, Member Register and certification of
resignation ou 6-11-95 at 10 A, M. This letter (Ext. 1) strengthens to prove
that the Appellants filed all the papers found short on 24-10-95 by Respondent
Mol 1 vide his letter dated 4-10-95 (Ext. 2). If the Appellants did not file
the wanting papess as observerd by Respondent No. 1 vide his letter dated
4-10-95 (Ext. 2) the Respondent No. 1 had no carthly reason to direct the
Appellants to produce papers of for inspection of some registers 'of the pro-
posed Trade Union vide his letter dated 30-4-95 (Ext. 1). The Respondent No
1 has no case that the Appellants did not produce the registers for inspection
as directed by him under his Memo No. RTU/Raj[1938 dated 30-10-95, (Ext. 1).
So, from the above findings and evidences ¢n record it is held that the
grounds of rejection the prayer of the Appellants for registration of the pro=
posed Trade Union by Respondent No. I were not according to his (Respons=
i dent Mo: 1} demand and defect found by him.

Respondent No. 1 states in the written statement that Respondent No. |
reexamined the papers of the Appellants and found that the Appellants did not
file any certificate issued by the B.R.T.A.. We have seen earlier that the
Appellants filed certificate issued by B, R.T. A along with other papers deman-
ded by Respondent No. 1 on 24-10-95. If the Appellants did not file the same,
the Respondent No. 1 would surely direct the Appellants to produce the
sume-for inspection by his letter dated 30-10-95 (Ext. 1) Moreover, as per
case of the Respondent No. 1 the certificate in guestion was not filed at the
thae of re-cxamination of the papers, It indicates that the certificated in
question was once examined by Respondent No. 1.
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Respondent No. 2 alleges that the Appellants in collusion with some Terror
rist and Chandabaj fromed ‘‘Nilphamari Zila Truck Tanklorry Sramik Union’
which is imaginary. false and collusive and they attacked the office of the
“Nilphamari Zilla Bus, Truc, Mini-Microbus = Sramik Union” (Ren.. No.
Raj-220) for raising subscription by force and accordinly the Members of the

Trade Union lodged Ejahar with Nilphamari P.8, aginst the Appellants, In
a case Jike this we are to see whether tEe Appellants have been able to prove
the requirements for having registration of their proposed Trade Union as per
provisions of section 7 of the Industrial Relations Ordinance. The allegations
made by the Respondent No. 2 is no bar for having registration of the proposed
Trade Union of the Appellants. If the Appellantsalong with their men attacked
the Office of the Trade Union of Respondent No. 2 for raising  subscrip-
tion by force or by illegal means, the Appellants and their man would surely
face consequences for their alleged illegal works. So, I find no substance in
deciding this allegation.

The contention of Respondent No. 2 is that Shree Kajal Kumar mentioned
in serial No. 57, members menticoed in serial Nos. 29 and 30 of the p
Form are not labours and as such the Appellants are not entitled to gel
registration, Further case af Respondent No. 2 isthat the members mentioned
in serial Nos. 92, 93, 96, 101, 102 and 106 of ‘p" Form are not at all
- Drivers, the members mentioned in serial Nos. 127—176 arelnot Assistants of
the truck and they are vague persons, the members mentioned i serial Nos.
~from 86 to 108 are alleged to have been Dirvers, but there are only six
Tanklorry in Nilphamari District, that the members-mentioned inffserial Nos.
13, 16, 19—22, 32, 38, 40, 41, 43, 47. 48, 50, 54. - 55,, 71, 76, 95, 110
and 176 are members of the union of Respondent No.'2 and they paid their
subscription upto December’ 1995 and there are 200 (two thousand) labour
of Truck Bus, Taxi and lorry in Nilphamari District. So the Appellants failed
to prove that the members of their proposed Union is 309, and as such they
are not entitled to get registration. Ext. 10 is the list of members (From-F)
of the proposed Union. As per admission of Respondent No. 2 theinames
entered in serial Nos, 29, 30 and 57 of the *p’ Form have been alleged the
members of the proposed Union. The Respondent No. 2 did not adduce any
evidence (o prove that the persons entered in serial Nos, 29, 30 and 57 are
vague persens. S0 more assertion does not do. None of them is coming to
disown their membership of the proposed Union. Tt appears from p’ Form
(Ext. 10) that the persons entered in serial No. 92, 93, 96, 101. 102 and 106
are Drivers having their licences, The Respondent No.2 states that they are
not Drivers and they have no licences. .But at the time of hearing of the
case Respondent No. 2 did not deny the licence Numbers shown against each
of them. The Respondent No. 2 also did not say anything regarding the
licence numbers mentioned against their names, The Respondent No, 2
has filed some photostat copies (Exts. Gha series of Affidavits,  Ext. Gha
~ series were shown by Drivers Abdul Majid having licence No. 387192,
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Md. Delwar Hossain having licence No, 2325/82, Niranjan Kumar Das having
licence No. 396486, Md. Ismail having licence No, 2526/91, Md. Lutfar
Rahman having licence No. 3144/77. Md. Bekhar Udding having licence
No. 3580/87 and Md. Nehal having licence No, 388/92, All these Drivers
shown that they are members of Nilphamari Zilla Bus, Truck, Mnini-Microbiis

“ Sramik Union (Regn. No, Raj-220) and they are not members of the proposed

Trade Union.before us.  On scrutiny the ‘p' Form (Exts. 10 and Cha) if
appears that only names of Nehar Uddin havinglicence No. 388/92, A. Majid
having licence No. 387/92 and Niranjan Kumar Das-having licence No, 3964/86
have been shown, So, we get here that only 3 Drivers out of alleged 7
Drivers are members of Trade Union of Respondent No, 2.

The: Respondent No. 2 has filed some receipts Exts. Ga series showin
payment of Taxes. Respondent No. 2 alleges that2] members (who are now
alleged to have been the members of the proposed Union) paid their subserip-
tions upto December, 1995, The learned Advocate appearing on behalf of the
Appellants contended that subscription may be shown realised but it can not
be-a conclusive -evidence to prove that they are the members of the Trade
Union of Respondent No, 2, None of the members {whose names have been
entered in serial MNos. 13, 16, 19—22, 32, 38, 40, 41, 43, 47, 48, 50, 54, 55,
71, 76 95, 110 and 176) came before the Court to say that they are not

g, members of the proposed Union. - In ‘p’ list (Ext. 10 a& Cha) their names

have been entered as the members of the proposed Union. The Respondent
Mo. 2 states in para 4 of the written statement thaet the members mentioned
in serial Nos, from [27—176 were never Asgistants of ‘the Trucks’ Saa
question arises asto how the member entered in-sérial No. 176 became member
of the Trade Union of Respondent No. 2, ' The Respondent No. 2 has not
filed any paper from B.R.T.A. 1o prove that there are only six Tanklorries
in Nilphamari District. So the statements that the members mentioned in
serial Nos. from B6 to 108 of ‘p’ Formdre not Dirvers of Tanklorry are not
reliable Tl appears from ‘p’ Form (Ext. 10) that the pérsons entered in serial
Nos, from 86 to 108 are Truc/Tanklorry Drivers. So the contention of Respon
dent No. 2does not hold good,

Now we are lo see whether the Appellants have been able to prove that
there are 3% labours ofthe total labours in their proposed Trade Union,

The Appellants state in the Memo of Appeal that there are 354 Truek and
Tanklorry labours in the district of* Nilphamari and there are 176 labours in
their proposed Trade Union, The Respondent No. 2 did not deny that there
are 354 labours in Truck and Tanklorry in -the Nilphamari District. We have

" seen earlier that Respondent No. 1 Registrar of Trade Union, Rajshahi did

not raise any allegation asto whether the proposed Union had requisite number
of members. So the Respondent No. 2 is not competent to say anything on
this point, . ‘We have seen earlier that the Respondent No. 2 has been able to
provethat 3 out of 176 members (as show in ‘p’ Form Ext. 10) are members
of the Union of Respondent No. 2 So, at this stage we see that there are
173 membersin the proposed Trade Union. We have seen earliér that Respon-
dent No. 2 alleged that 21 members out of 173 are members of their Trade
Union. - We have seen earlier that the Respondent No. 2 has failled to prove
the assertion. For the sake of argument if we coneede that 21 members out
of 176 are members of the Trade Union of Respondent No. 2. the case of
Respondent No. 2does not devlope. Because the Appellants have been able to
prove then that the members of the proposed Trade Union is (176—21~—30)
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- 152. Moreover, the Appellants have filed 157 licence {of Drivers and Assis- -
tants (Exts. 5 series) of members of the proposed Union. So, it is above
30% of the total Members 354 of Nilphamari District. Mloreover, in this
case the learned Advocate appearing on behalf of the Appellats contended that
the members who were members of Trade Union of Respondent, No. 2 resigned
submitting resignation letter from the Union concerned and those papers are
lying with the Respondent No. 1. He also urged that the Appellants called
for those records, but the Respondent No. 1 did not submit the same and
as such it proves that the Appellants have been able to discharge their onus
for proving resignation of some of the members of their proposed Union,

=

The Appellants and other members have formeda Trade Unionin the name
and style “Nilphamari Zilla Truck Tanklorry Sramik Union" claiming them to
be the labour of Trucks and Tanklorries of Nilphamari District. Respondent
Mo. 2 is the General Secretary of Nilphamari Zillas Bus, Truck, Mini-Microbus
Sramik Union. Section 2'of Industrial Relation Ordinance, 1969 provides that
in this Ordinance, unless there is anything repugnant in the subject or context-
(I) “Arbitrator’” means a person appointed as BCH S s iy A it
- : (ix) “Establishment” means any
office, firm, industrial unit, transport vehicle, undertaking, shop or permises in
which workmen are employed for the purpose of carrying on any industry.

Provided that each class or transport vehicles, such as, “truckftank lorry™
“‘bus/minibus”, “taxi” and baby taxiftempo". operating in a region of a trans
port committee shall be deemed to be an establishment for the purpose of
a transport committee shall be deemed to be an establishment for the purpose
of registration of trade union of workmen employed insuch transport vehicles;
So, from the above findings it is ¢lear that the Establishment of the Appellants
is different from that of the Respondent No. 2. In view of mygabove findings
I hold that the Respondent No. 2 has no. right to oppose the Appellants for
getting registration of this proposed Union,

Therefore, having regard to -my above findings and on considerimgall the

facts, circumstances of the case and material evidences on record I hold that

- the Appellants have been able to cross all the burdle for getting an order
directing the Respondent No. | for registration of their proposed Union.

The leanred Members were qiscussud and consulted with,

Hence, it is :
ORDERED

that the 1.R.O, (Appeal) is allowed on contest against Respondent Nos.
{ and 2 without any order asto cost.

The Respondent No. | is directed to register the proposed Trade Union of
the Appellants and issue certificate accordingly. :

SUDHENDU KUMAR BISWAS

; . Chairman,
2 : Labour Court, Rajshah .
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PRESENT : Sudhendu Kumar Biswas
s Chairman,;
Labour Court, Rajshahi. -

MEMBERS : 1. Mr. A H.M. Shafiqur Rahman, for the:Employer.
2,- Mr. Rafiqul Islam Dulal, for the Labour, s

. Monday, the 18th July, 1996

COMPLAINT CASE NO. 13/95

Md. Merajuddin Khandaker, Sfo. Late Md. Hafizuddin Khandaker,
Vill, Dhakkamara, P.S. Bada, Dist, Dinajpur,
Discharge Khalashi, Matore Sugar Mills Ltd. —Petirioner.

Versus

General Ménager, Matore Sugar Mills Lid. P, 0. & Dist, Natore—
Oppesite Party. : :

1. Mr, Khaja Moinuddin, Advocate for the Petitioner.
2. Mr, Mujibur Rahman. Khan, Advocate for the Opposite Party.

JUDGMENT

This is Complaint Case Under Section 25 of the Employment of Labour
~ (Standing Orders) Act, 1965.

Facts leading for filling of this case are, in short, that petitioner Md,
Merajuddin Khandaker Joined Natore Sugar Mills Ltd. in the post of Khalashi
on 5-9-94. He was an active worker of the Trade Union-and he was clected
Vice President of the Trade Union of the Sugar Mills. On 26-12-96 there was
ascuffic between the Drivers of the Mill and Cane Carriers. For the protec-
tion of the wealth of the Sugar Mills the petitioner tried to control the scuffle
and he was injured on his right leg with a brick throuwn in the scuffle. As
a result of the injury his right leg was amputed. The Mill authority did not
arrange for his treatment and pay him any compensation thereof. The petitioner
bore all the expenses {or his treatment.  His prayer is pending for consideration
In 1989 his annual increment was stopped. The petitioner prayed for his
annual increment and the authority having fitness certificate from the Civil
Surgeon allowed his annual increment and thus the authority regularised his
pay. The petitioner prayed for compensation for his injury and at this the
authority became dissatisfied with him. After C.B.A. election the authority
became dissatisfied with him and formed a Medical Board to victimize the
petitioner and on having.a report on the assertion that the petitioner was unfit
physically to continie his present job and discharged the petitioner from the
service on 4-4-95. The petitioner is still fit for his dutiés. The Petitioner filed
a grievance petition on’17-4-95 and without having any result of the same
the petitoner brought this case for reinstatement in his job with back -wages
along with compensation treating the dismissal order dt. 4-4-95illegal, unlawful
and against principles of Labour Law.

O.P. No. | has contested the case by filling a writien statement denying
' the material al!egatmns n:uadt.lt in the petition and contending inter alia that the
petr. has no right to file this case and that the case is barred by limitation.
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Defence case is, in short, that the right leg of the Petitioner was amputed
for his physical condition and since then thepetitioner became unfit for his
duty. So the Mill authority formed a Medical Board and got the petitioner to
examine by Civil Surgeon. The Medical Export opined that the petitioner was
unfit physically for his post and accordingly” the petitioner was discharged from
his post as per provisions of Section 16-of the Employment of Labour
(Standing Orders) Act, 1965 on 1-4-95. The petitioner was never victimized
and he was discharged from the service for the interest of the Mill concerned,
The petitioner filed the grievance petition on 17-4-95. So the petitioneris not
entitled to relief prayed for an the case is liable to be dismissed with cost,

POINTS FOR DETERMINATION

Is the cuse mamtainable in its present form.
Is the.case barred by limitation ?
Is the dismissal order ijlegal and unlawiul ?

Is the petitioner entitled to get an order for reinstatement in the
service with back wage and compensation as grayed for ? '

ottt M ey

FINDINGS AND DECISION

All the points have been taken up together for the. seke of -r:unvcnipncc ol
rdiscussion and brevity. : - :

. Itis not disputed that petitioner Md. Merajuddin Khandaker was employed
in the post of Khalashi of Natore Sugar Mulls Ltd. It is not also disputed
that on 26-12-86 the pelitioner became njured on his right leg and as a result
of the same his leg was amputed. The petitioner also was in his service after
his treatment and subsequently the petitioner was dismissed from service by the
Mill authority. ;

The petitioner cantends in the petition that on 26-12-86 there was a scuffie
between the Drivers of the Mill and Cane Carriers and in that scuffle he came
forward for the interest of the Mill and he was injured on hisleg. The O.P.
admitted the injury on the right leg of the petitioner but the O.P. contends
that the petr. was not injured in any occurrence held on 26-12-86.  The O.P.
also contends that for physical condition of the petitioner his leg was amputed.
Now let us see first whether the petitioner was injured' at the time of his
employment in the Mill area. The petitioner Md. Merajuddin Khandaker as
P.W. | made statements in support of the case pleaded of the petition. He
stated that on 26-12-86 there was a scuffie in the Mill, . when he was Vice-Presi-
dent of the Trade Union of the Mills. He further stated that he came for-
ward for the protection of the goods of the Mills and subsequently he was
injured, Tn cross P, W, | stated that a scufflc arose between the Cane contrac-
tors and the labour of the Mill. This statement of P.W. | strengthens the
scuffle of 26-12-86 in the Mill. The defence did not deny his statements re-
garding his injury caused in the scuffle held on 26-12-86 in the Mill arca
hetween the Cane contractors and thelabours, So his statement goes unchallenged
P.W. 1 stated in his deposition that he was under the treatment of the Doctor
of the Mill and since he was not cured the Mill authority sent him to Dhaka
for treatment and after recovery from the injury he joined in the Mill and
discharged his duty as usual. All these statements of the P.W. | are not
denied by the defence, . So all these indicate that the petitioner was injured
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in a scuffle held in the Mill arei. The petitioner has filed a series of docu-
ments (Exts, 3, 4, 8§, anod 9 series) which show that the petitioner was under
the treatment of the Doctor of the Mill for his injury and he was then
referred to Head Office for his better treatment and accordingly after full
scale of treamgent he came round. Therefore. having regard to. my above
findings it is seen that the petitioner was softly and sympathetically dealt with
for his injury, If the petiioner was not injured in & scuffle alleged by the
petitioner, the Mill'wuthority would not-consider his case regarding treatment
30 softly and sympathetically and after his recovery he was not permitted to
work in his post. All these facts, Circomstances of the case and material
evidences on record lead me to hold that there was a scuffle held on 26-12-86
in the Mill area and ‘when the petitioner went there as the Vice-president of
the Trade Union he was injured in the’scuffie and, thus, it indicate that he
was injured it the time of his employment.

" The defence contention is that the petitioner was not physically fit to resume

¢ his dutiés and zs such 2 Medical Team was formed, the Medical Team opined

that the -petitioner was not fit physically to resume his duties after examining

* him and.as such he was dismisded from serivee as per provisions: of section 16

of the Employment of Labour (Standing Orders) Act, 1965. On the other hand
the petitioner contends in ‘the petition that the O.P. with the ill advice of
spme of the Members of newly elecied C.B.A. and Sr. Officers of the peti-
tioner managed to have a false Medical report to victimize the pefitoner amd
then the authority discharged him. The petitioner as P.W, | does not make
such statement in his deposition. -Ext. kha, the Medical Eaxmination report
given by the Civil Surgeon, Natore, being the Chairman of the Medical Exami-’
nation Board @nd other two Members shows that the ‘Medical Examination
Board examined the petitioner on 20-10-94 av 11 A M. in the office of Civil

-Surgeon, Natore and found that his right leg was amputed. They also opined

on considering his physical inability that he was not fit for his present job
(as khalashi). All these go to show that the authority dismissed him from
the service on the report of & Medieal Team properly constitutad.

The petitioner has prayed for reinstatement in the service with back wages
and for compensation of the accident. We have seen earlier that the authority
on having the Medical report and on considering the opinion of the Medical
Examination Team dismissed the petitioner from service on the ground of his
inability to continue his service. The petitioner as P.W. 1 stated in his
deposition that Medical Board told him to perform light work and the Medical
Board opined that he was not fit for the post of Khalashi. The petitioner
lost his right leg. So. it is sure that he is not in a position to' perform his
duties as a Khalashi. Now if we pass an order directing the authority for
reinstatement of the petitioner, the petitioner would be reinstated as Khalashi,
then the petitioner would not be in a position to perform his duties. So it
will be harmful to the authority. Ext. 5, a petition filed by the petitioner to

‘the authority of Bangladesh Sugar & Food Insdustries Corporation appears to

show that the petitioner prayed for appointing him in the post of Pump
Driver/Peon from the post of Khalashi. This prayer of the petitioner proves
beyond reason that the petitioner faces troubles in discharging his duties in
the post of Khalashi. So all these lead me to hold that an order directing
the O. P. for reinstatement of the petitioner in the post he was would Be
infructuous. Ext. 6, the Memo under E. R./S. F./Nachik-19/Gena: (angsha)/
222, dated 24-8-95 shows that the Chief incharge of Bangladesh Sugar & Food
Industries Corporation sent the petition of the petitioner Ext. 5) to the

i
1 i \
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General Manager, Natore Sugar Mills Ltd. to consider his prayer sympathatically
for appointing him in the post of Pump Driver/Peon, We have seen earlier
that the petitioner was injured in-an incident held in the Mill area and subse-
quently he lost his leg. Having regard to my above findings and on consider-
ing the facts, circumstances of the case and materials on record I hold in the
tune of the Chief of Bangladesh Sugar & Food Industries Corporation that the
pmyc:;i of the petitioner may be considered by the authority on humanitarian
ground.

The O, P, states in the written statement that the petitioner was dismissed
from service on 1-4-95 and since the petitioner submitted grievance petition on
17-4-95, the case is barred by limitation, The petitioner has. not filed his
discharge letter. - On the other hand O.°P. filed the same Ext. Ga which appears
to.show that the petitioner was discharged vide order conveyed under Memo
No. Nasumi/Bya: Nathi, 336/3280 dated, 2-4-95, Tt is admitted that the pstitioner
submitted grievance on 17-4-95. Since we have opined that the petitioner may
be given a job on his prayer on humanitarian ground, this aspect is immaterial.

In-this case the petitioner has prayed for compensation -for accident, [t is
a case U[5 25 of the Employment of Labour (S. 0.) Act, 1965 and not under
the Workmen's Compensation Act. So in this‘case we are not concern
here reparding compensation <f the petitioner for his injury,

In view of what havé been discussed above T hold that the petitioner is not
entitled to relief sought for, but the authority may consider his case as we
have seen earlier,

I, t.'lu‘.‘nst-‘i:zlraT reply the points under determination accordignly. The Learned
Members are discussed and consulted with. Henece, it is :
ORDERED

that the Complaint case is dismissed on contest without any order asto
cost.

The authority of Natore Sugar Mills Ltd. may consider the case of the petr.
regarding his appointment in a light post like Pump Driver/Peon as prayed
by him.

Sodhende KnmarBiswas

Chalrman,
Labour Court, Rajshahi.
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.IN THE LABOUR COURT, RAJSHAHI DIVISION, RAJSHAHI

PRESENT : Sudhendu Kumar Biswas
Chairman,
Labour Court, Rajshahi.

MEMBERS : 1. Mr. Abdul Latif Khan Chowdhury, for the Employer.
2. Mr. Abdus Sattar Tara. for the Labour.

Tuesday, the 2nd July, 1996

I.R. O. Case No 231 of 1993

Mr. Maksud Alam, Worker & General Secretary,
Rahatin Industiies Sramik & Karmachari Union Alamnagar, Rangpur

—Petitioner.
Fersus ;
General Manager, Rahatin Industries Ltd. Alamnagar, Rangpur—Opposite party
1. Mr. A. K. M. Shamsul Abedin, Advocate for the Petitioner.
2. Mr. Murad Hossain Khan, Advocate for the Opposite Party.

JUDGMENT

This a Case U/S 34 of the Industrial Relations Ordinance, 1969 filed by
Mr. Maksud Alam, Sramik a.d Genera! Secretary of Rahatin Industries Sramik
& Karmachari Union alleging inter alia that Raha'in Industries Ltd. is an
~ Institution handed over by the People's Republic of Bangladesh in private,

Proprietor. The present Sramik and Karmachari have been serving the Industry
since its inception, The Institution s a solvent one and the Primary School
a Junior High School and a Free Friday Clinic are being managed with -the
fund of the Institution. The Industry declared holidays for Idul Azha from
11-5-96 to 14-5-96. For its financial deal lock and for went of raw materials
the Industry declared lay-off vide letter No. Raili/Prashion-248/95 dated, 11-5-91
from 13-5-95 to 11-6-95 and the employees of the Industry were paid accor-
dingly. The declaration of lay-off is purposeful and illegal. Becausethere was
no financial dead lock and want of raw materials (crude soabin oil). 150
metric tones of raw materials were deposited in the store at the time of de-
claring lay-off. Tk. 16,64,700 was deposited on 3-5-95 for releasing 100 metrie
tones of raw materials from Railway and the same was released on 24-5-95,
Before declaration of the lay:-off 500 metric tones of raw materials imported
under L. O. in 1995 was in store of the Office of Chittagong. Though there
was not want of raw materials. the aurhority declared lay off to harash cause
loss to the Emplcyees  The petitioner filsd this case for declaration ol the lay-

off illega!

O. P. has contested the case by filing a written stztement dsnying most of
the material allegations mads in the petition and contending inler ata that the
czse is not maintainable in its pressnt form, that the case i= bad for de
Partics and the petitioner has filed this case on false allogation. :
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Dﬂi_'enu case il.tin short, that the present owners purchased the Industry
when it was denationalised and it is run by a Board of Directors, The
Chairman of the Board of Directors lives at 73 Dhanmondi Residential Area,
Road No. 8/A Dhaka-1209. As per decision of the Board of Directors Jay-
off and retrenchement were issued from Dhaka and.the Jocal General Manager
(]i\ment 0.P) simply implemented those orders. The Industry is facing financi-
al hardship and it is on the verge of closure. The management had no
option but to delclare lay-off and subsequently retrench the workers. So the
petitioner is not eatitled to relief sought for and the case is liable to be

dismissed,

POINTS FOR DETERMINATION
Has the petitioner any right to file this case ?
Is the case maintainable in its present form ?

Is the impugned lay-off illegal ?
I the petitioner entitled to relief sought for ?

FINDINGS AND DECISION

All the points have been taken up together for the sake of covenience of
discussion and disposals, ¢

In this case the petitioner examined himself as P. W. I' who stated the
plain case and document marked Ext, 1 was admitted into evidence on behalf
of the petr. On the other hand the O.P. did not examine any witness and
Eepdmument marked Ext. Ka was admitted into evidence on behalf of the

Admittedly the petitioner Md. Maksud Alam is worker and General Secre-
tary.of Trade Union of Rahatin Industries Sramik & Karmachari Union. The
petitioner has filed this case as the General Secretary of Rahatin Industries
Sramik & Karmachari Union challenging the declaration of lay-off dated 11-5-95
under Memo No. Raili/Prashason/248/95. P.W. 1 stated that there is no other
trade union in their Industriy and their union is a registered one having re-
gistration No. 203. Tt is not denyed that the authority declared lay off onm
11-5-95. Petitioner Md. Maksud Ali as P.W. 1 stated that the declaration of
lay: off was illegal as the Industry was a profitable one and it maintains a
School and a free Friday Clinic, Though the Mill'has sufficient deposit of raw
materials (crude soabin oil). On the other hand defence contentionis that
the Industry faced financial hardship and the Board of Directors decided to
declare lay off. P.W. 1 stated in his deposition in chief that the authority
declared lay off of the Industry for 2 month and the guthority did not give
any; notice for itsextension: and the authority, retrenched the workers from the
service. P.W. 1 also admitted that the authority paid them all lay off benefiti.
So all these facts indicate that the authority after declaring ay off of the
Industry paid the workera all benefits of lay off and the authority did not
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extend the lay off and closed the Industry, P.W. I stated in his cross exami
nation that the authority retrenched all the workers of the Industry. The autho
rity-also retrenched the General Manager of the Industry, P.W. 1 further
admitted that the anthority as per decision of the Board of Directors appointed
some employees for taking care of the Industry after closing the Industry
From the admission of P. W, 1 it is seen that the' authority delcared lay off
of the Irdustry, retrenched the workers and paid them oil lay off benefits and
the Industry is still close. The statement of P.W. 1 proves that the authority
could not run the Industry for being hard up and for want of raw materialse,

The learned Advocate appearing on behalf of the O p* argued that the
case is not maintainable in its present form. He referred to a ruling reported
in 45 D.L.R. at'page 357. In the case of New Eastern Trading Corporation
Limited Versus Chairman, Third Labour Court, Dhaka and another their
lordships held that a worker or workmen whose termination of service or
dismissal or discharge from service have not been in connection with an indus«
trial dispute is not a worker within the meaning of this Ordinance and there-
fore, section 34 thereof can not apply in such a case. In this instant case the
authority declared lay-off, retrenched the workers and - subsequently closed
the Industry, We have alio seen earlier. that the Industry authority paid the
workers of the Industry all sorts of lay off benefits, Tt indicates that the
workers of the Industry abide by the decision of the Industry authority. So
the Petitioner and other workers are out of employment. The law does not
recognise the existence of the Industrial dispute unless it is raised by a ‘C.B.A.
in the prescribed manner such as by negotiation,conciliation and arbitration,
So in view of my above findings T hold that the case does not. lie as pes
pravision of section 34 of Industrial Relations Ordinance. iR

In this case the Industry authority declared lay off, retrenched the workers
and closed the Industry, Section 6 of the Employment of Labour (Standing
Orders) Act empowers any employer to stop any section or sections of the
Industry wholly or partly for any period. In case of Sultana Jute Mills Ltd,
Versus, Chairman, Labour Court, Chittagong and others reported in 42 D.L R,
at page 340 their Lordships held that the Labour Court can not question

regarding the action of the employer. So in this count the case is nop
maintainable. 2 .

Petitioner Md, Maksud Alam admitted in his deposition that the Industry
authority retrenched 50/60 employees including the General Manager (O.P.).
In this case the petitioner has filed this case against the general Manager alone,
So it is seen that the petitioner's postition is like O.P. Now a question
arises asto how a retrenched person can seek relief against a retrenched General]
Manager. So the case is not maintainable in its present form.

The learned Advocate appearing on behalf of the O.P. contended that 'the
Rahatin Industries Ltd. declared lay off as a result of the decision of the
Board of Directors and the Chairman of the Board of Directors lives in
Dhaka. So this case does not [ie before this Court and the petitioner is to
file the same in the 2nd Labour Court, Dhaka. The petitioiner as P.W. |
stated that the Head Office of Board of Directors, at Rangpur. P.W. 1§
admitted that Razia Hussain is the Chairman of Board of Directors, P. W. .1
admitted in his deposition that they sent a report to the Joint Director of

-
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Labour, Rajshahi regarding the lay-off in question. He proved the letter Ext.
Ka addressed to the Joint Director of Labour, Rajshahi. P.W. 1 admitted
that they sent copies of the letter to the Chairman, Rahatin Industries Ltd.
and others. Ext. Ka appears to show that the President of Rahatin Industries
Ltd. Sramik & Karmachari mentioned the address of Chairman Rahatin
Industries Ltd. at 73, Dhanmondi Residential Area, 8/A, Dhaka, 1209. These
facts clearly prove that the Head Office of the Chairman of Board or Directors
is in Dhaka. The learned Advocated appearing on behalf of the O,P. referred
me to a ruling reported in 36 D.L.R. at page 179(AD) and contended that
the cause of action of this case arose within jurisdiction of two Labour Courts,
Rajshahi and Dhaka and it is triable by 2nd Labour Court, Dhaka, In that
case their Lordships held that cases falling within the concurrent jurisdiction
of more than onme Labour Court the case is triable by Labour Court, II,
Dhaka, as per Govt. Notification (Ordinance No. XXIII of 1969).. So in vies
of my above findings I hold that this Court has no jurisdiction to try this case.

Therefore, having regard to my above findings and on considering all the
facts, circumstances of the case and material evidences on recored and in
light of my above discussions I hold that the petitioner is not entitled to any
relief in this case.

1, therefore, reply the points under determination against the petitioner.
In the result, the case [ails, i

The learned Members were discussed and consulted with,

Hence it s

. ORDERED

that the I.R.O, Case is dismissed on contest against thﬁ sole O. P, withou?
any order asto cost.

SUDHENDU KUMAR BISWAS

Chairman,
Labour Court, Rajshshi.
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(1) is acquitted on appeal by an Appellate Court, he shall be
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not been abolished.” i '
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IN THE LABOUR COURT, RAJSHAHI DIVISION, RAJSHAHI
PRESENT : Sudhendu Kumar Biswas = ;
Chairman,
Labour Court, Rajshahi.

MEMBERS : 1. Mr. Azizur Rahman, for the Employer,
s Mr’. Kamrul Hassan, for the Labour.

Wednesday, the 14th day of August/96

=]

I.R.O. Case No 103 of 1995

+ Kazi Abdul Latif, 8/o. Kazi Wachek Ali,
Machanic Garage, Thakurgion Sugar Mills Ltd.
Vill. Thakurgaon Sugar Mills Coloney P.0O. & Dt. Thakurgaon—Petitioner.

Fersus
General Manager, Thakurgaon Sugar Mills Ltd., Thakurgaon—Oppostte Party,

1. Mr. Saifur Rahman Khan, Advocate for the Petitioner.
2. Mr. Korban Ali, Advocate for tlic Opposite Party.)

JUDGEMENT
This i5:a Case U/S 34 of the Industrial Relations Ordinance, 1969.

The case of the petitioner Kazi Abdull Latif is, in short, that the petitioner
was appointed in the post of Mechanic (Garage) on 18-1-66 in Thakurgaon
Sugar Mills Ltd. under O. P. and he joined on 1-2-66. as Apprentice. On'
being absorbed in the post of Mechanic (Garage) after the expiry of Apprentice
period he was discharging his duties with full satisfaction to the authority.
He was promoted to the post of Foreman of Garage in' 1984. The petitioner
in the petition for job in 1966 stated his age 28 years, but he did not
mention the date of birth. At that time Police investigated and in the verifica-
tion report the-Police did not mention the date of his birth. The petitioner
passed the Secondary School Cerlificate examination (Humanities Group), in
1972 from Jessore' Board and according to the certificate his date of birth is
6-4-1947,  Recently the petitioner came to learn that his date of birth has been
recorded in his service book in 1937, The petitioner filed an application to the
authority praying for correection his date of birth and the authority refused
to do the same as his date of birth was recorded in 1937 according to the
Police Verification Report. The petitioner believed that-his date of birth has
been recorded without any basis. Since the petitioner filed this case praying
for direction the O.P. for correction of his date of birth stating 6-4-1947.

O.P. Made appearance in this case and contested the case by afiling written
statement denying the materials eligations made in the petitionand contending
nter alia that the petitioner has no right to file this case, the case barred by
jimitation, the case is not maintainable in its present form and the case is
barred under principles of estoppel, waiver and acquiescence. '
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Defence case is, in short, that in responce to the advertisement of 1964 of
Yhakurgaon Sugar Mills Ltd. for appointment of Mechanics, the petitioner
flled an application on 7-9-64 praying for the post. In the petition dated
7-9-64 the petr. as to his passed experience expressed that he has been serving
in Setabganj Sugar Mills Ltd. for 8 years as Mechanic (garage) and the peti-
tioner also stated there in that he was 25 then, In the interview the petitioner
was sclected and on considering his experience the petitioner was appointed
Machanic (garage) Vide Memo No. Thachik/P.F./8158 dated 7-10-64. The
petitioner did not join in the Thakurgaon Sugar Mills Ltd. and accordingly
his appointment was cancelled Vide Memo No. PF/10331. Subsequently the
petitioner filed an application praying for job of Machanic (garage). on 17-1-66
and in the second para of his petition he expressed that he was 28 on .
17-1-66. The authonty of Thakurgaon Sugar Mills Ltd. arranged for an inter
view and selected the petitioner and appointed him Vide Memo No. PF/992/6781-
dated 18-1-66. The petitioner joined on 1-2-66 in the Thakurgaon Sugar Mills
Ltd. in the post of Mechanic (Garage). The petitioner was promoted to the
post of Foreman of the Gararge on 13-5-84 and he has been serving since
then. At the time of his joining in the Thakurgaon Sugar Mills Ltd. on
1-2-66 the petitioner filled in the Police Verification Roll and in column No. 5
of the Police Verification Roll the petitioner mentioned his age 28 years and
in column MNo. 6 the petitioner stated that he read upto Class X. At the
time of recording his date of birth in his personal file the authority, without
having his date of birth, considered his statement regarding hisage 25 years
mentioned in the petition dated 7-9-64 and 28 years mentioned in the petition
dated 17-1-66 the authority realised that his date of birth was either
9-9.1938 as per his first petition or 18-1-1938 as per his second petition,
According to his past experience for 8 years mentioned in his petition dated
7-9-64 the authority determined that he joined Setabganj Sugar Mills on
¥-9-1956 and as such deducting minimum services of 18 years the authority
gecorded his date of birth 7-9-39 and accordingly his-personal life was opened and
maintained within the knowledge of the petitioner. The petitioner appeared at
the $.5.C. Examination in 1972 without the permission of the authority, The
petitioner has mentioned his date of birth in his S5.5.C. Examination Entry
Form without any basis with a purpose to seve in the Mill after expiry of
87 years. So the date of birth mentioned in the 5.5.C. Certificate is imagi-
nary. So the petitioner is not entitled to relief sought for and the case
liable to be dismissed with cost.

 POINT FOR DETERMINATION

Is the petitioner entitled to get any order directing the O.P to correct
his date of birth as prayed for 7

FINDINGS AND DICISION

At the time of hearing of the case non of the parties examined witneases,
Yhe petitioner filed two documenst marked Exts. 1'& 2 and the same were
admitted into evidence. On the other hand O.P. filed some documents which
were marked Exts. Ka, Kha, Ga, Gha, Umo-Uma(s), Cha, Chha, Ja, Jha
and Un.
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It is not disputed that the petitioner Kazi Abdul Latif on being appointed
on 18-1-66 joined in the post of Mechanic (Garage) on 1-2-66. It is not also
disputed that the petitioner was promoted to the post Foreman (Garage) in
1984 and he has been serving there. Petitioner's contention is that the peti-
tioner mentioned his age 28 years in his application for service in 1966 and
no date of birth was mentioned. The petitioner passed the 8.5.C. Examination
in 1972 and his date of birth is 6-4-1974. But in his service book his date of
birth has been recorded in 1937. So the petitioner has filed this case for
correction -of his service book by writing his date of bgrth 6-4-1947., On tha
other hand the contesting O.P. contents that at the time of his service the
petitioner mentioned in his application dated 7-9-64 that he was 25 with 8
years experience and in the application dated 17-1-66 his age was 28 and on
considering all these aspects the O.P. recorded his date of birth 7-9-39, The
petitioner passed the 5,5.C. Examination .without the permission of the Mill
authority. The petitioner is not entitled to get relief as prayer for,

Ext. Eno is the photostat copy of the petition dated 7-9-64 of the petitioner
praying for service to the Manager, Thakurgaon Sugar Mills Ltd. In the
petition Ext. Uno the petitioner contends that he was 25.0n 7-9-1964 with 8
years experience of service as an Agricultural Garage Machanic in the Setabganj
Sugar Mills Ltd. As per statement of the petitioner it shows that he'was born
in 1939. The O.P. contends that by vietue of petition dated 7-9-64 the
petitioner was appointed Mechanic (Garage), but he did not join and subsequent-
ly he filed another petition on 17-1-66 wherein he mentioned his age 28 Vedrs,
He also stated therein that he read up to Class X. Ext. Chha is the Photostat
copy of the petition dated 17-1-66 of the petitio ner. Ext. Chah appears to
show that the petitioner was 28 on 17-1-66 and: he read up to Class X.
According to his own admission the petitioner was b rn in 1938] Ext. Uma(4)
is the photostat copy of-Police Verification Repor® of the petitioner. Ext,
Uma(4) shows that Mr. Osman Gani Talukdar, the then P.S. I of Bhandaria
P.S. submitted the report on 3-10-66 and he found that the petr. Kazi Abdul
Latif was married and he was then 28 years. The petitioner has no objection
. aganst this Police Verification Report. So, from the report of the Police it

appears that the petitioner was born in 1938. Ext. Umo(2) is the photostat
copy of Verification Roll of the petitioner. The O.P. states that this Verifica-
tion Roll was filled in by the petitioner himself. It appears from Verification
Roll that the petitioner stated in column No. 5 that he was 28, It also indi-
cates that he was bornin 1938. So from all these evidences it is proved beyond
reasonable doubt that the petitioner was born in 1938 or 1939, The
0. P. contends in the written statement that as per particular given by the
petitioner regarding his date of birth his ‘date of birth was 7-9-39 and the
same was recorded accordingly. The petitioner does not challange the assertion
made by the O.P. So, the case of the petitioner regarding his date of Birth
was 6-4-1947 falls down to the ground.The petitioner contends in the petition
that he passed the 5.5.C. Examination in 1972 and his date of birth as per
5.5.C. certificate is 6-4-1974. From the above findings and on considering
all the facts, circumstances of the and material evidences record I hold that the
petitioner mentioned 6-4-1947 as his date of birth after thought. The petitioner
can not deny his own statements. When the petitioner stated that he was 25
in his petition dated 7-9-64 with 8 years experience in the Setabganj Sugar
mills, his date of birth might be in 1938 or 1939 and in no way it can bein
1947. As per his statement made in the petition dated 7-9-64 he completed

8 years service in Setabganj Sugar Mills Ltd. It indicated that he entered
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into service in Setabganj Sugar Mills in 1965. So, the petitioner is not suppo-
sed to join in Setabgani Svgar Mills in 1957 when his dale of birth was
alleged to have been on 6-4-1947. Because the petitioner was then as per
his case, 11 only. We haye seen earlier that the petitioner states in Verifica-
tion Roll (Ext. Umo (2) and in his petition (Ext. Chha) that he read up to
Class X. Ext. Umo (4): the Police Yertification Report shows that the petitioner
read upto Cass X in Vandaria H.E. School. All these indicate that the peti-
tioner completed his studies before entering into the service in Setabganj Sugar
Mills. So, the petr, had no earthly-reason to read up to Class X at the age
of 11 only. So, the assertion of the petitioner regarding his date of birth
6-4-1947 is a myth and it can not be r:gar£ed in_any way.

The learned Adyocate appearing on behalf of the petitioner contended that
the petitioner is entitled to record his date of birth as per Circular No. Estab-
lishment/Keru/6(1)/209, dated 23-2-94 (Ext. Ka). It is true that a man at the
time of entering into a service states his ddte of birth according to Matricula-
tion or Secendary School Certificate.  But in this instant case the petitioner was
not Matriculate at the time his entering into the job. We have seen earlier
that on averments of thepetitioner he: was born in 1938 or 1939 and accor-
dingly his date of birth was recorded by the authority stating 7-9-1939. Now,

(if the petitioner makes another averments regarding his date of birth it can
not be regarded.

The learned Advocate appearing on behalf of the O.P. drew my attention
‘to Rule 9 of Bangladesh Service Rules (Part-1) and contended that the petitioner
is not entitled to get his date of birth correct. Rule9 of Bangladesh Service

Rules (Part-T) runs 3] plealre dracd® 7139 A1 dapd? vl aF@q
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We have seen earlier that the date of birth was properly declared by the peti-
tioner and accordingly it was recorded by the authority. So, in view of my
findings Ihold that the petitioner is not entitled to get relief as prayed for,

The petitioner states in the petition that he passed the S.S.C. Examination
in 1972 and he was placed in the second division. The learned Advocate of
the O. P. drew my atiention to the statements made in the written statement to
the effect that the petitioner appeared in the 5.5.C. Examination without the
permisson of the authority and argued that the petitioner should be punished as
he did not appear in the 5,5.C. Examiflation with the permission of the autho-
rity. ‘We are not concerned here whether the petitioner appeared in the 5.5.C.
Examination with the permission of the authority. So, this court has no jurisdi-
ction to punish the petitioner for his examination without the permission of the
authority. In this regard I opine that Thakurgaon Sugar Mills authority has
every right to deal with the matter and the Mill authority can punish the
petitioner in doing so. So, I left his point accordingly.

We have seen earlier. that the date of birth 7-2-1939 of the petitioner was
properly recorded and maintained by the authority as per statements of the
petitioner and he subsequently mentioned a boseless date allegoing his date of
birth 6-4-1947 in his 5.5.C. Examination Entry Form to serve a purpose. So
all these indicate that the petitioner has filed this case to serve a purpose gn
also assertion and to harass O.P.
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In view of what have been discussed above I hold that the petitioner is
not entitled to get any relief as prayed for.

‘The learned Members were discussed and consulted with.
Hence.

ORDERED

~ that the I.R.O. Case is dismissed on contest against O.P. with cost of Tk.
500 (five hundred) only to O.P.;

SUDHENDU KUMAR BISWAS

Chairman,
Labour Court Rajshahi,

PRESENT : Sudhendu Kumar Biswas
Chairman,
Labour Court. Rajshahi.

MEMBERS : 1 Mr. Khandaker Abul Hossain, for the Employer,
. ; 2, Mr. Abdus Sattar Tara, for the Labour.

Yesterday—the 1st day of October, 1996.

_ COMPLAINT CASE NO. 1 of 1995.
Md. Dulal Mia, 5/0. Ansar Ali, Vill. Boikuntha apur.
P.Q. Shyampur, Dist. Rangpur—Petitioner.
Versus

1. Managing Director, Rangpur Distilleries & Chemieals Ltd.,
Shyampur, P.O, Shyampur, Dist. Rangpur.

7. Project Ditector, Rangpur Distilleries & Chemical I;.td..;
Shyampur, Rangpur,

3. Manager, Rangpur Distilleries & Chemicals Ltd. Shyampur, Rangpur
for M/S Rangpur Distilleries & Chcnncals Ltd.—Opposite Parties.

1. Mr. Anusur Rahman, Advocate for thc Petitioner,
2. Mr. N.M. Kaisaruzzaman, Advocate for-the Opposite Parties, -

JUDGEMENT

This is a Complaint Case U/S 25 of the Employment of Labour (Standing
rders} Act, 1965.

The .case of the petitioner Md Dulal Mia is, in short, that he has been
working as Laboratory Cleaner since 20-5-85 in Rangpur D1-=!111cr|cs & Chemi-
cils Ltﬁ. of O.Ps. at the initial monthly pay of Tk, 600. The service of the
petitioner was confirmed on 30-12-86 vide memo Npo. RDCL/Shy/660-9/8786
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and his pay was raised to Tk. 828. Subsequently his pay was raised to Tk.
1654-50. On having the news of his wife’s illness on 23-9-94 he went out
with oral permission to arrange her treatment and he came back to his duties.
0.Ps, issued a notice upon him vide Memo No. RDCL/Shy/315/94, dated 26-9-94
directing him to show cause. The petitioner Submitted explanation in writing
on 28-9-94. Subsequently the O.Ps. suspended the petr. vide Memo No.
RDCL/Shyam/318/94 dated 3-10-94 and directed him to submit written statement
by 7 days. The petitioner accordingly submitted written statement onjl6-10-94.
O.Ps. directed the petitioner to appear before the Inquiry vide Memo No.
RDCL/Shyam/464/94 dated 15-12-94. The petitioner appeared before the
Inquiry Committee on 18-12-94 and at the instance of the Inquiry Committee
he put his signature in white paper. The O.Ps held a false inquiry and the
O.Ps without giving gny chance to defend himself and without complying the
provisions of Employment of Labour (Standing Orders) Act, 1965 the 0.Ps
dismissed the petitioner on 7-1-95. Though the petitioner was suspended on
3-10-94, he was not given the subsistance allowance. The petitioner submitted
a grievance petition by registered post on 12-1-95. Hence the petitioner brought
this case for reinstatement in the service with back wages by setting aside the
dismissal order dated 1-7-95 or in the alternative for service benefit.

O.Ps 1 & 2 have contested the case by filling' two written statement
denying most of the material allegations made in the petition and contending
inter alia 'that the petitioner has no right to file this case, the case is not
maintainable in its present form and the case is barred under principles of
estoppel, waiver and acquiescence.

Defence case is, in short, that the petitioner remained absent from his duty
on 23-9-94 and as such he was directed to show cause by serving a notice.
The explanation given by the pelitioner was not satisfactory and as such an
Inquiry Committee was formed with Mr. Amirul Islam, the President of
Sramik Union, Mr. Shah Alam, Executive Director and Mr. Azizul Haque,
Mechanical Engineer of Rangpur Distilleries and Chemicals Ltd. The petitioner
was directed to appear before the Inquiry Committee and he was given oppor-
tunity to defend himself. The charge rought against the petitioner was proved
and he was dismissed from service. Be it noted here that the petitioner was
suspended earlier and he was given subsistence allowance. Be it also noted
here that the petitioner was an employee of misconduct and he would work
against the interest of the Institution, the petitioner would remain absent
from duty without leave, he would destory the apparatus of the Institution and
he woruld destroy the environment by influencing otber employees. The petiti-
oner would not abide by the order of the Superior. His past service record
was not satisfactory and he was excused many times for his misdeeds with
warning, The petitioner prayed for mercy on 15-8-89, 7-9-89, 9-8-89 and
9.3.89, He was warned on-6-3-88. So the petitioner is not entitled to any
relief sought for and the case is liable to be ismissed with cost.

MNow let us see whether the petitioner is :nlitl:d_ to get relief as prayed for:

FINDINGS AND DECISION

At the time of hearing of the case neither of the. parties examined witness,
Petitioner filed some documents which were marked Exts. 1,2,3,4,5,6,7,8,9 and-
10 on admission and the same were admitted into evidence. On the other hand
the O.Ps. filed some documents marked Exts. Ka, Khs, Ga, Gba, umo, Cha,
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Chha, Ja, Jha, Eno, Ta, Tha Da, Dha, Na, Ta, Tha,-Tha (1), Da and Dha-

+ Dha (1) on admission and the same were admitted into ewdenm

It is not disputed that the petitioner Md. Dulal Mia joined-in Rangpur
Distilleries and Chemicals Ltd. of O.Ps. on 20-5-85 as Laboratory Cleaner at the
monthly salary of Tk. 600, It is not also disputed that he was confirmed
on 30-12-86 vide Memo No. RDCL/Shyam/660-9/8786 (Ext. 1) and his pay was
to Tk, 1654'50 vide fixation (Ext. 2). Petitioner’s contention is that for his-
wife’s illness he went out on 23-9-94 with oral permission and he came back
to his duties, O.Ps issued a notice upon him directing him to show cause on

‘false allegations, The petitioner. submitted written explanation and the O.Ps

subsequently suspended him unlawfully. The petitioner submitted written expla-
nation. The O.Ps directed him to appear hefore the Inuiry Committee which
took his signation in white paper and held a false Inquiry against him. The
petitioner was not given any opportunity to defend himself and he was then
dismissed from service on 7-1-95. He filed a grievance petition by registered
post on 2-1-95 and having no result the petr. brought this case. On the other
hand, the O.Ps deny the petitioners case and contened that the petitioners’
explanation was not satisfactory and as such an Inquiry Committee was for-
med. The petitioner was given chance to appear before the Inquiry Committee
and defend himself. The Inquiry Committee after inquiry held that the charge
was proved against him and subsequently the pauuuncr was dismissed from

~ his service.

Ext. 3, the photostat copy of Memo No. RDCL/Shyam/315/94, dated 26-9-94

shows that O.P. No. 2 (Project Director) directed the petitioer to show cause

within 3 days asto why disciplinary action should not be taken against him on the
allegations that on 23-9-94 the petitioner left the Project during the morning
shift without having the gate pass and subsequently the petitioner on having
gate pass.for 30 minutes left project, but he came back to his duties after an
hour 1-15 minutes and taking this he quarreled with the Chicf of Laboratory
Department and Project Director, Ext. 4, written explanation of the peti-
tioner shows that he left out the Project on 23-9-94 on having the news of
his wife’s serious illness and he prayed for mercy of the authority. Ext. 5, the
photostat copy of Memo No. RDCL/Shyam/318/94, dated 3-10-94 of Executive
Director of Rangpur Distilleries & Chemicals Ltd. shows that the authority
suspended the petitioner with effect from 3-10-94 and the authority directed him
to show cause within 7 days asto why he should not be dismissed from the
service. [Ext. 6. the photostat copy of written explanation of the petitioner
shows that he explained that he left out from the Project for his wife's illness
and he prayed for withdrawal of the charge brought against him. From the
above findings it is seen that the petr. was directed to show causs for his
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unauthorised leaving from the Office and staying away from the Office and he
submitted written explanation, i

Petitioner admits in his petitioner that the O.Ps formed an Inquiry Commi-
ttee for inquiry against him and directed him to appear before the Inquiry
Committee Vide Memo No. RDCL/Shyam/464/94, dated 15-12-94 (Ext. Kha).
The petitioner admits that he appeared before the Inquiry Committee, but the
Committee did not give him any chance to defend himself and the Inguiry
Committee took his signature in white paper. Ext. Ga is the Inquiry Report.
Admittedly the petitioner put his signature therein, It appears from Inquiry
report (Ext. Ga) that the petitioner was interogated and his answers were
recorded by the Inquiry Committee. The petr. states that he put his signature
in white paper at the instance of the Inquiry Committes, The petitioner. has
not come to depose in the Court, On the other hand the O.Ps deny shis state-
ments, So, a question arises asto whom is to be relied upon. From the above
findings we see that an inquiry was held. Since neither of the parties adduced
evidence we can not say whethér inquiry was proper or the allegation of the

petitioner was true.  But it is in evidence that an inquiry was held against the
petitioner and the charge was proved against him. Ext. 7is the photostat
copy of dismissal order of the petitioner. It-appears from Ext. 7 that the
authority opined that written explanations in response to the show cause notice
and written statement of another show cause noties were not satisfactory. Ext.
7 also shows that the statements made by the petitioner before the Inguiry
Committee were not satisfactory and as sach he was dismissed UjS 17(3)  of the
Employment of Labour (Standing Orders) ‘Act, 1965 for his negligence to
duties and misconduct with effect from 3-10-94. This Court is not an Appelate
* authority. So this court has not jurisdiction to reassess the evidences available
before the Inquity Committee. In this case the petitioner alleges that he was
not given any chance to defend himself, We have seen earlier that the petitioner
appeared before the Inquiry Committee and he replied the questions advanced by
the Inquiry Committee and the authority after having the report of the inquiry
dismissed him from the service. The petitioner has prayed for reinstatement in
the service with back wages or in the alternative the petitioner has prayed for

service benefits. It is true that the O.Ps do not want to allow the petitioner
to continue in his job. It indicates that the petitioner has incurred displeasure
to the O.Ps. Having regard to my above findings I hold that since the peti-
tioner has prayed g:-r service benefit in the alternative, it will meet ends
of justice if the petitioner is given termination benefit by converting. dimissal
order into termination, '

: At the time of argument the learned Advocate for the pefitioner argued
that the petitioner is at least entitled to termination benefit. The learned Advo.
- cale appearing on behalf of the O.Ps contended that he has no objection if the

petr. is given termination benefit according to law. It is in evidence that the
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petitioner was suspended with effect from 3-10-94 and he was dismissed on
7-1-95 with effect from 3-10-94. The dismissal order dated 7-1-95 was made
with retrospective effect from 3-10-94. The dismissal order effecting from
3-10-94 was not proper in law. The authority could dismiss the petitioner with
effect from 7-1-95, when the order was passed, Section 18 (2) of the Emplo-
ment of Labour (Standing Orders) Act, 1965 provides that a worker charged
for misconduct may be suspended pending inquiry into the charges against him
and unless the matter is pending before the Court the period of such suspein-
sion shall not exceed 60 days. In this instant case, as it appears from the
trend of the cases of the parties, the matter was not pending before any court.
S0,-in this case the authority had no jurisdiction to retain the srsaension order
exceeding 60 days. Since the petitioner was suspended on 3-10-94, the suspen-
sion order had no force after 1-12-1994. As per section 18(2) of the Employ-
ment of Labour (8.0.) Act, 1965 the order: of suspension was automatical
withdrawn ‘with effect from 2-12-94. The patitioner alleges that he wasnot. .
given any subsistence allowance for his suspension period. The O.Ps did not
deny this assertion.  So, in view of my above findings I hold thdt the petitioner
is entitled to subsistence allowance from 3-10-94, to [-12-94 and his normal
pay from 2-12-94 till dismissal, -

We have seen earlier that the petitioner joined in Rangpur Distilleries and
Chemicals Ltd, on 20-5-85. _Having regard to our above findings we see that
the petr. continued his service up to 6-1-95. So his service was for 9 years 7
months 16 days. So the petitioner is enfitled to get 4 months' nofice pay
and service benefits for 10 months’ pay for his service. The petitioner has
claimed financial benefit for earned leave and festival leave. The petitioner has
- not properly calculated the pariod. The petitioner also did not make any such

statement before the Court. So the petitioner is not entitled to any financial
benefit for leave alleged above. :

Therefore, having regard to my above findings and on considering all the
facts, circumstances of the case and material evidences on record I hold that
the pert. is entitled to get termination benefits as discussed above by conver-
ting his dismissal order into termination.

The learned Members have been discussed and consulted with.
Hence, it'is >

ORDERED

That, the Complaint Case is allowed on contest against O.P. Nos. 1 & 2
and exparte aginst the rest without any order as to cost. e

The order of dismissal dated 7-1-95 is converted into termination and fhe
petr. do get termination benefits, The petitioner do get subsistance allowance
for iuspension period from 3-10-94 to 1-12-94, balance pay upto 6-1-95,- if any,
Motce pay for 120 days and for 10 months service benefit.

O.Ps are directed to pay the petitioner the aforsaid amount within 30
(thirty) days from the date of receipt of the copy of Judgement.

SUDHENDU EUMAR BISWAS
Chairman,
Labour C ourty Rajshaly .
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IN THE LABOUR COURT, RAJSHAHI DIVISION, RAJSHAHI

PRESENT : Subdhendu Kumar Biswas
Chairman,
Labour Court, Rajshahi.

MEMBERS : 1. Mr, Anwarul Haque, for the Employer,
2. Mr. Rafiqul Islam. for the Labour,

Wednesday, the 14th day of August, 1996
Complaint Case No. 8 of 1993

Md. Azizul Islam alias Jangi,
5/0 Md. Amirul Islam, Vill, Gouranga.
P.S. Boalia, Dist. Rajshahi—Petitioner. _

Fersus

Md. Sadar Ali. Managing Director,

Sopura Silk Mills Ltd. P.8. Shah Makhdoom,

B-74, Industrial Estate, BISIC, Sopura, Rajshahi—Opposite Party.
| - Mr. Sejedur Rahman Khan, Advocate for the Petitioner.

"2, Mr. Saifur Rahman Khan, Advovcate for the O.P,

JUDGEMENT

This is a Complaint Case U/S 25 of the Emplovment of Labour (Standing
Orders) Act. 1966. '

The Case of the Petitioner Md. Azizul Islam alias Jangi is, in short, that
he was appointed by O.P. Md. Sadar Ali, Managing Director, Sopura Silk Mills
Ltd., Rajshahi on 26-4-90 orally as driver for carrying his female workers for
monthly salary of Tk, 1000. That after appointment the petitioner was engaged
in performing various other works. O.P. never purchased a Tempo for his
Female workers and accordingly the petitioner was working otherwise, The
petr. requested the O.P. to give him an appointment letter and the O.P. delayed
in doing so on false plea. The petitioner also: requested the O.P. to fix This
pay as per Government Rules,” but the O.P. did not fix his pay. The O.P
gradually incieased his pay upto Tk. 2000 per month with extra Tk. 362:00
for 700 pieces of silk cloth. During his service under O.P., the petitioner would
_ work as weaving incharge in the weaving section of his Mills, the petitioner was

forced to do various tybes of works beyond his duty hours, but the O.P. did
not give him overtime wages. On 30-11-92 the O.P. verbally terminated the
service of the petitioner without paying him his legal dues. The petitioner sent
his grievance petitioner on 12-12-92 by registered post to O.P. and he received
the same on 15-12-92. The O.P. did not care to reply the_ grievance petition,
. Hence the petitioner brought this case for an order directing the O.P, to give
him service benefits as stated in the petition. - i

0.P. has contested the case by filing a written statement and additional written
_ statement denying most of the material allegations made in the petition and

contending inter alia that the petitioner has no right to file this case and the
case 15 not maintainable in its present form,
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The case of the O.P, is, in short, that the petitioner was never. a labour
fn the Mill of the O.P. The petitioner is a businessman like the O.P. and -
accordingly O.P. engaged him in -his Mill in the year 1970 to supervise his
Mill temporarilly on part time in 1990 for monthly, pay of Tk. 1000 which was
subsequently increased to Tk. 2000. With a view to dealing in silk indepen-
dently the petitioner left his post of superviser on 30-11-92. The petitioner
failed in dealing silk and tried to enter into the previous service. But the O.P, .
did not allow Hhim to join and as such the petitioner brought this case on false
allegations. - Be it noted here that the petitioner would get Commission except
his salary. The service bnefits claimed by the petitioner is illegal and imagi-
nary. - The petitioner did never work overtime. He only would supervice the
works of the Mill sometimes. So the petr. is not entitled to get any relief and
the case is liable to be dismissed with cost. :

i POINT FOR DETERMINATION

1.*Is the petitioner entitled to get an order directing the O/P. to pay him . |
legal benefits as prayed for? -

L

FINDINGS & DECISION
0 i :

At the time of trial of the case the petitioner examined two witnesses inclu-
ding himself as P.W. | who stated the case of the petition, Documents marked
Exts. 1, 1(Ke), 1(Kha), 2,3,4,5, 5(1) and 6 which admitted into evidence on be-
half of the petitioner. On the other hand the O.P. did not examine any wit-
ness and document marked Ext. Ka which was admitted into evidence on

‘behalf of the O.P.

Petitioner contents that he was appointed on 26-6-90 orally Driver of
Tempoo. for carrying his workmen workers, but the patitioner was engaged in
ather works. His monthly pay was Tk. 1000, then it was raised to Tk. 2000
The petitioner further contents that he was given an additional amount
of Tk, 352 if 700 Saries were produced in the Silk Factoryof O.P. The O. P+
terminated him from service on 30-11-92. . He sent grievence petition by regsi-
tered post on 12-12-92. He got no reply from the O.P. and brought this
case. On the other hand the defence case is that he was not a worker under
him and he was Suppervisor for monthily pay of Tk. 1000 which was subse-
quently increased to Tk: 2000, The petitioner left his job for dealing in silk -
and as he could not succeed in the business, he has filed this case on false
allegations. So the petitioner is not entitled to relief sought for.

‘The petitioner states in is‘ petition that he was terminated by the O.P. on
30-11-92 verbally. On the other hand defence contention is that he left his job
for dealing in sfik. In this case the petitioner, as it apperars from the case of
the petitioner, was appointed orally on 26-4-90 and he , was terminated on
30-11-92. P.W. 1 Md. Azizul Islam Jangi stated in his cross examination thas
he was the Proprietor of Islam silk Enterprise. ' He also admitted that he had
licence (Ext. Ka) for his business and he senewed the same in the year 1972
‘73 His statements indicate that he started his business of silk before 1992-93.
P.W. (1) Md. Ahsan Ullah Apu stated that he was once an employee of Sopura
gilk Mills under O.P. He also stated that petitioner Md. Aazizul Islam Jangi
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was appointed by O.P. Sadar Ali to drive & tempo, but Sadar Ali did not
purchase any Tempo and accordingly he would send the petitioner to Chitta-
gang, Dhaka, Khulna with series. In answering questions, P.W. (1) Ahsan
Ullah Apu stated, ‘=t ggya 27afy STee 9l 97 b TG adTeb 712 |

il Y593 MMCA @ T 9o 9 citwEst sy @)

i =it @S, oRsta @l caf@os | By these statements of P.We
Ahsan Ullah Apu it proves beyond reasonable doubt that the petitioner
Azizul Islam Jangi left his job for dealing in Silk business and he was never
terminated on 30-11-92 by the O.P, In answering another question P.W.
Ahsan Ullah Apu stated, “enfazs 2=t =iatiaw? 5147 (qre Foa T 1o ¥ 1
By this statement of P.W Ahsan Ullah Apu it proves that any shadow of doubt
that the petitioner Azizul Islam Jangi left his job willingly with a purpose to
deal in silk. From the statement of Ahsan Ullah Apu it also proves that after
his givingup his job, the petr. Azizul Islam Jangi gave up his job according to
his sweet will, So, having regrard to our above findings we see that the statements
of P.W. Ahsan Ullah Apu supported the case of the defence regarding giving up
the service by the petitioner the petitioner has claimed service benefit including
Notice pay of 4 months and compensation for 3 years. Section 19(2)° of the
Employment of Labour (Standing Orders) Act. 1965 provides that if a perma-
nent worker desires to terminate his amployment, one months notices in the
case of the monthly rated workers, and 14 days’ notice in the case of other
workers in writing, shall be given him to the employer : :

Provided thata worker who terminates his employment under this subesec-
tion shall not be entitled to the payment of any compensation mentioned in
sub-section (1) but he shall be entitled to other benefits, if any, under this
Act or under any other law for the time being in force.” In this instant case
the petitioner has no case that he gave any notice as required under law before
‘termination of his employment. Rather his evidences prove beyond reasons
that he left the job, So, the petitioner before us is not entitled to any notice
benefit and any compensation for his service. =

The petitioner claimed benifit for overtime work (described in serial Nos,
3.6 of the schedule) from 26-4-90 to- 30-11-92. In this case the petitioner
as P.W. 1 stated in his deposition that O.P. engaged him on 26-4-90 for dri-
ving Temporally from 27-4-90, P.W. 1 further stated that he joined on 27-4-90.

Now a question arises as to how the petitioner claimed overtime from 26-4-90.
So, all these indicate that the petitioner does not know asto his bonafide claim.
So, his hope is against hope. The petitioner does not specify. asto his over-
time work alleged to have been done by him in the Mill of O.P. The betition-
er alleges that he was appointed Driver but not Tempo was . purchased and he
was engaged in other works, Another P.W. Ahsan Ullah Apu stated that O.P.
would send him to Chitagang, Dhaka. Kbulna with saries. All these indicate
that the petitioner, if he was sent, would go with the series for sale. The
" petitioner does not claim that he had any claim for going there, Now a
(question arises asto how the petitioner claimed money for overtime work for
his entire period of employment. P.W. 1 Azizul Islam Jangi stated in his exa-
mination in chief that he would Work 4 hours,” 5 hours, 6 hours overtime
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work. The petr. does not state any such statement in the petitioner, Now a
question arises asto how he claimed for overtime work, So, all these claims
are vague, indefinite and uncertain, Moreover, the petitioner has not adduced
any satisfactory and cogent evidence to prove that he worked in the Mill of
the O.P. overtime, The petitioner could call for papers to substantiate his
overtime work in the Factory of O.P. So, the petitioner failed to. substan-
tiate his case. The petitioner has claimed benefit for earned leave from 26-4-90
to 30-11-92. We have seen earlier that the petitioner alleges that he joined
on 27-4-90. So, in this count, a question arises asto how he claimed erned
leave from 26-4-90. The petitioner Azizul Islam (P.W. 1) did not make any
statement regarding leave earned by ‘him. The petr. as P.W. 1 only states
that he worked in holidays, weekly holidays and Ist May, It does not mean
that he earned leave, The petitioner has not given any account of his earned
leave.So, his claim regarding his earned leave if vague, indefinite and uncertain
and the Court is not supposed to grant such relief, It appears from the
case of the petitioner that the ptitioner was appointed’ for Tk. 1000 and then
his pay was raised to Tk, 2000 per month, The petitioner does not state
asto when his pay was raised to Tk. 2000 per month. It appears from the
schedule that the petitioner claimed overtime and earned leave benefit at_the
rate of Tk. 2000 per month. Sohis claim can notbe regarded to be genuine, |
Having regard to my above findings and on considering all the facts, circums_
tances of the case and meterial evidences on record I hold that the petitioner
has failed to prove his case of claim as stated in the petition, - :

The learned Advocate appearing on behalf of the O.P. contended that the
i petitioner was not an employee under O.P. and he was a part time Supervisor
for Tk. 1000 hwhich’ was taised to.Tk. 2000 per month and’ he was jieis
commission too. The petitioner admits in his petition that he was Eiven an
additional amount of Tk. 352 if 700 saries were produced in the Factory of
O.P. This admission indicateds that he would get commission too,  if
he was a regular employee of the Factory of the O.P., a question arise as to
why fm was to be given commission. The petitioner Md. Azizul Islam gs
P.W. 1 stated that he was appointed on 26-4-90 in the Islami Bank in pre-
sence of the Manager by O.P. to drive a Tempo. The petitioner as P.W. .|
stated in his deposition that no Tempo was purchased by O.P. =p.w: |
admitted that he had no driving licence. The petitioner did not examine the
concerned Manager to prove his appointment, So, the appointment gs alleged
by the ptitioner can not be said to be genuine. If he was appointed to dirver
a4 Tempo the petitioner should have a driving licence at least, The Petitioner
alleges that he'was engaged in some other works, P. W, | stated in his dipositio,
SIS R W9k W BR Wi 2t fems ot wetEves, e e
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The statements of P.W, 1 Azizul Islam prove that he would not work as
Tanti in the Mill and he would supervise the works of the Tanties of the
Factory of the O.P. The petitioner does not state anywhere in his deposi-
tion asto what he would do in the Factoryof o. p. All these indicate that he
was' not a worker. His own statements prove beyond veasonable doub
that he was Supervisor of the Tanties. So, he can notbea worker. P.W. 1
Md. Azizuls Islamand P. W, Ahsan Ullah Apu stated that the petitioner was
sent to elsewhere with saries. Now a question arises asto why the petitioner
would go to elsewhere if he was a worker in the Factory of O. P. So
their statements supported the defence case. We have seen ecarlier that the
petitioner admitted that he had a shop of silk for business and he had licence
Therefore, having regard to my above findings I hold that the petitioner was
a worker in the Factory of O. P. So, the petr. cannot bring the case as per
-provisions of seotion 25 of the Employment of Labour (Standing Orders)
Act, 1965 against the O, P. and as such the caseis not maintainable in its
present form. 4

In view of what have been discussed above I hold that the petitioner is
not entitled to relief sought for,

The learned Members were discussed and consulted with.
Hence,
ORDERED

that the Complaint Case is disallowed on contest against O.P. without any
order asto cost.

SUDHENDU _KIMJ’LR BISWAS
Chairman,
Labour Courr, Raishahi.
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IN THE LABOUR COURT, RAJSHAHI DIVISION, RAJSHAHI

PRESENT : Sudhendu Kumar Biswas
; Chairman,
Labour Court, Rajshahi.

MEMBERS : 1. Mr. Kh-a.ndaker Abul Hossain, for the Employer.
2. Mr, Abdus Sattar Tara, for the Labour.

Wednesday, the 3rd July of 1996
Complaint Case No. 38/1993

Md. Mahtab Alam, Sfo. Md. Ainul Haque,
Yill. Puratan Chanul Arod, P.S. Kotwali, Dist Rangpur—~Pefitioner.

YErsus

Haji Md. Mansur Ali, Malik, Green Shoe Store,
Station Road, Rangpur, P.O. & Dist, Rangpur—Opposire Pariy.

1. Mr. Khaja Moinuddin, Advocate for the petitioner assisted by
Mr, Korban Ali, Advocate.

2, Mr. Anisur Rahman, Advocate for the Opposite Party.

JUDGEMENT

This is a Complaint Case M/S 25 of the Employment of Labour (Standing
- Orders) Act, 1965, -

The case of the petitioner Md. Mahtab Alam is, in short, that he joined as
Salesman on 1-6-82 at monthly wage of Tk. 400 in the Green Shoe Store of
O.P. Haji Md. Monsur Ali.  His pay was gradually increased and his monthly
pay was Tk. 1,000. The petitioner would regard the O.P. very much and he
would deposit his monthly wages with him and accordingly be deposited salary
of May and June, 1993 with O .P. The petitioner was an active member of
Rangpur Town Shop Karmachari Union (Registration No. Raj-996). The O.P.
would sometime rebuke him for trade union activity. The O.P. would engage

him in his shop for 14/15 hours daily, but he would not pay him extra wages,
The petitioner claimed wages of weekly holiday and extra labour and. as such
the O.P. became dissatisfied with him. On 27-7-93 the petitioner went to  the
shop of the O.P. as usual. The O.P. assaulted him with iron rod and drove
him away. The petitioner asked the O.P. regarding—his illezal assualt an
wanted hi: deposited wages of May and June, 1993 and at this the 0.P.-
declared that he was nolongera labour of his shop. The O.P. did not
-give him any show cause notice or no inguiry was held against him and thus
he dismissed him from his job on 27-7-93 illegally. The petitioner filled a
grievance petition by régistered post on 1-8-93 to the O.P. with copies of the
same to the President;General Secretary of their Union and Inspector of Shops
and E:tablishment. They tried to minimise the matter but the O.P. did not
tirnup. Hence the petitioner filed this case for reinstatement in the job
with back wages or service benefit, ]
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The O.P. has contested the case by filling a written statement denying all
the material allegations made in the petition and contending inter alia that the
petr. has no right to file this case, the case is barred by limitation and the
case s barred under the Employment of Labour (Standing Orders) Act, 1965,

Defence case is, in short, that the petitioner was engaged in the Green Shoe
Store of O.P. on 1-1-92 temporarily for a monthly wage of Tk. 1,000 The
petr., on having the advantage of absence of the O.P. from the Shop on
27-7-93 stole away Tk. 2,000 from his Cash Box. The O.P, lodged a G.D.E
with Thana and made complaint to the President Chamber of Commerce. So
the petitioner wanted to repay the money and he gave up him job. So the

ctitioner is not entitled to relief sought for and the case is liable to be
ismissed with cost. '

POINTS FOR DETERMINATION

L.~ Is the petitioner entitled to be reinstated with back wages of to termina-
tion benefits ? j

2, What relicf, if any, is the petitioner entitled to 7

FINDINGS AND DECISION

All the points have been taken up together for the sake of convenience of
discussion and brevity.

The petitioner examined two witnesses including himself as P.W. 1. Docu
ments marked Exts, 1, 1{Ka), 1(Kha), 2, 3, 3(Ka) and 3(Kha) were admitte-
into evidence on behalf of the petitioner. On the other hand the O.P. examind
two witnesses including his son Md. Nasim Alam as D.W. | and documente
gai;ked Exts. Ka, Kba & Ga were admitted into evidence on behalf of thes

It is not disputed that petitioner Md. Mahtab Alam was a Salesman at
monthly wege of Tk. 1,000 in the shop (Green Shoe Store) of O.P. P.W.-
Md. Mahtab Alam stated in his deposition that he would serve in the shop of
O.P. from 1-6-82, He would deposit his wages with O.P. and accordingly he
deposited  salary amounting to Tk. 2,000 the wages of May and June, 1993
with O.P.. The petitioner was an active member of Rangpur Town Shops
Karmachari Unioun. The O.P. would not like him and would tell him not to
do trade union. The O.P. would engage him for 14/15 hours waily, but he
would not pay him any money for overtime, On 27-7-93 the petitiorer went to
his shop and claimed his money and at this O.P. drove him away by assaul
ting him. The petitioner sent a grievance petition on 1-8-93 (Ext. 2) to O.P.
and he then filed this case. On the other hand D.W, | stated that the
petitioner was serving in their Green Shoe Store from 1-1-92 and before that ke
was an employee of Sonali Shoe Store of Mr. Amjad Hossain, His father
went home for dinner and prayer at 1 P.M. on 27.7-93 keeping the petitio-
ner Mahtab Alam in the shop and Keeping 2,000 in the Cas Box. His
father came to his shop after dinner and prayer and found no money in the
Cash Box. He charged the petitioner repeatedly and the petitioner in presence
of Md. Jalal Uddin of Hatibandha edmitted that he took the money and he
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(petitioner) assured his father to return the money within an hour. The
petitioner went out and came back after and hour with some boys and re-
buked his father and thereatened him. His father informed the Chamber of
Commerce accordingly. . A Salish was held by the Chairma, Rangpur Paurashova
on 28-7-93 and a Salish nama was written, The petitioner did not repay the
money,

Now we have to see first whether the petitioner was an employee of Green
Shoe Store from 1-6-82 or 1-1-92. In this case the petitioner and the O.P,
have not filed any paper to show appointment of the petitioner. So it is
true that the petr. was appointed to serve in the Green shoe Store by O.P.
prally, P.W. 2 Md. Mamtaj Uddin Bulet stated that he was an employee of '
Azam Shoe Store which is by the side of the Show Store of O.P. P.W. 2
further stated that the petitioner Mahtab Alam had been an employee of Shoe
Store of O.P. since 1982, In cross P.W-2 admitted that he came to know
Mahtab (Petitioner) in 1992 for the first time and he joined the Azam Shoe
Store in 1993. Now a question arises asto how P.W. 2 came to learn that
the petitioner had been an employee of the Green Shoe Store of O P. since
1982 when he (P.W. 2) knew the petitioner in 1992, So the statement of
P.W. 2 can not be relied upon. P.W. 1 and 2 have claimed that they are
members of Rangpur Town Shops Karmachari Union. In answering a question
P.W. 1 stated that he did not know asto when the aforesaid union was
registered. He (P.W. 1)did not reply to the question advanced by the devence
at the time of cross examination to the effect that the aforesaid Karmachari
Union was registered in 1992, In answering a quastion P.W. 2 stated that the
petitioner became a member of the aforesaid Karmachari Union on 5-6-92,
So all these indicate that the petitioner was not a member before 5-6-92
and P.W. 2, thus, is not reliable to hold that the petitioner joined the Green
Shoe Store in 1982, D.W. 1 made statements corroborating the defence case

that the petitioner joined the Green Shoe Store on 1-1-92. During trial of the
case the petitioner remained absent. P.W.1 was not cross examined from his
(petr.) side. So the statement of P.W. 1 goes unchallenged. D.W. 1 stated
in his deposition that the petitioner was an employee of Sonali Shoe Store' of
Mr. Amjad Hossain before joining their shop. The O.P, has filed a certifi-
cate (Ext. Ka) issued by Mr. Amjad Hossain, ‘the Proprietor of Sonali Shoe
- Store, Rangpur which shows that the petr. Mahtab Mia was an employee
of his Shoe Store upto 1989-90. This certificate and statements of D.W. 1 were
not challenge and denied by the petitioner. So all these go without any
challenge, Having regard to my above findings and on considering the facts
~ gircumstances of the case and materials on record I hold that the petitioner

has failled to prove that he had been an acmployee of the Green Shoe Store since
1982 and further hold that the petitioner joined the Green Shoe Store on

1-1-92. ;

Admittedly the petitioner served the Green show Store on 27-7-93 for the
last time. Defence contantion is that on that day he stole Tk. 2,000  from
Cash Box and as such he did not go to the shop thereafter, P W, 1 admitted
that the Green Show Store is a whole sale shop and one Jalal uddin. of
Hatibandha is & whole sale buyer of shoes of the Green Shoe Store. D W. 2
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Md. Jalal uddin of Hatibandha stated that he isa whole sale buyer of shoes
of Green Shoe Store, Rangpur. On 27-7-93 he came to Green show Store
at 1 P.M. and gave O P, Tk. 2,000 for taking shoes and he went out for
other business. After a while he came ' back to the shop and came to learn
that Taka from the Cash Box was "missing. The petitioner at first denied
-egarding taking of money from the ‘cash box and subsequently he admitted
hat he took the money. D.W.2 also stated that subsequently the - petitionet
ame to the shop with his men and threatened the O.P, and the D.W. 2
Sook away his goods. The petitioner did not cross examine D.W. 2. So his
tstatements go without challenge. So I find no reason to disbelieve him. The
statements of D. W, 2 are corroborative to the statements of D.W_ 1 as well
as the defence case. Ext. Ga is a Salishnama. Ext. Ga shows that a salish
was held on 28-7-93 in presence of Chairman. Rangpur Paurasava and others
Ext. Ga also shows that the petr. Took Tk. 2,000 from the Cash Box of
0. P. on 27-7-93. - The Petitioner admitted his guilt and he threatened the

0.P. along with some boys. It also appears from Ext. Ga that O.P, ‘lodged
G.D.E. No. 1192, dated 27-7-93 on that day. The petitioner does not come {o
challenge this Salishnama, So the Salishnama goes against the petitioner. It
is in evidngcu that. there was a scuffle in- the shop of O,P. on 27-7-93 .
P.W. 2 admitted 'in his deposition that on hearing hue and cry he went to
the shop of O.P. on 27-7-93 at 2 P.M. and came to learn that the petitio-

-ner was assaulted by O.P. The statement of P.W. 2 shows that there Wias g

senffle in the shop of O.P. His statements supported the defence tase an
statement of D.W. 2. Therefore, having regard to my above findings and on
considering all the facts, circumstences of the case and material evidence on
record I hold that the petitioner took Tk. 2,000 from the cash Box- on
27-7-93 and since then he did not go to the shop for job.

The petitioner alleges that he deposited salary (Tk. 2,000) of May and June
1993 to O.P. D.W. | denies the above assertion. The petitioner did not
adduce any papers to show that he received salary of previous months of May
and June, 1993. The petitioner also did not adduce any cogent evidence to
prove .that he deposited the salary of May and June, 1993 with O.p. The
petitioner as P.W. 1 admitted in his cross examination that he had no source
of income except his job. He is married and he had children. The petitioner
alleges that he demanded money of May and June, 1993 on 27.7.03. It
indicates that he did not take his salary of May and June and upto 27-7-93,
Now a question arises asto how the petitioner faced his monthly expenses
without having his salary. So all these facts and evidences on record lead me
to hold that the petitioner failed to prove by adduding cogent evidences that he
deposited salary of May and June, 1993 with O.P. Rather all these prove
that the petitioner took away his monthly salary as usual, ' :

Petitioner in this case has prayed for reinstatement in service with hack
wages and in the alternative service benefit. The learned Advocate appearing
on behalf of the O.P. contended that the petitioner is not comming for his
job and be left his job. The learned Advocate also drew my attention to

‘the statements of D.W.1 that the petitioner has left this country for India

and argued that the petitioner is not entitled to be reinStated in” his service
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along with back wages and the petr. is entitled to termination benefit. The
learned Advocate added that his client has no objection if the petitioner is given
service benefit. Having regard to my above findings I hold that the petitioner
as we have seen earlier left his job in consequence of a scuffle, I hold that
the petitioner is not entitled to be reinstated with back wages in the service,
but he is entitled to service benefit.

We have seen earlier that the petitioner was an employee of O.P. from
1-9-92 and he served upto. 27-7-93. D.W. 1 stated that the petitioner was a
temporary employee of their shop. In this case there is no paper to:show that
the petitioner was appointed either femporary or permanent, But facts remain
that the petitioner worked in the shop of O.P. from 1-1-92 to 27-7-93 without
any break. P.W. 1 stated that he is a permanent worker, We have seen
earlier that the petitioner was an employee of one Amjad Hossain before joining
the shop of O.P. From the above findings I hold that the petitioner was a
permanent Employee of O.P. Because th O.P. is a whole saler of shoe
having his many whole sale buyers. It indicates that- his establishment is &
permanent one and as such his employee can never be.temporary.

We have seen earlier that the petitioner was not given any notice for termi-
nating him from the service. So the patitioner is entitled to 4 months pay for
notice and gratuity for the period he served. According to our previous findings
we sec that the petitioner served in the shop for 1 year 6 months 27 days
So the petitioner is entitled to have gratnity for that period i.e. equivalent 4
months pay. We have seen carlier fhat the petitioner was not given salary
for 27 days of July 1993. -So the petitioner is entitiled to get Tk. 900 for
salary for 27 days of July 1993, 4 months notice pay of Tk. (1,000x4=4,000
and gratuity (1,000x4=4,000 i.e. 8,900 (Taka ecight thousand nine hundred)

only.
I therefore reply the points undﬂr_dat:rminatii:rn in the affirmative.
The learned Members were discussed and cnosulted with.

Hence 1t is,

ORDERED

that the Complaint Case is allowed in part on contest against the O, P.
without any order asto cost, The petitioner will get termination benefit of
Tk. 8,900 as we have seen earlier.

The O.P. is directed to pay hilﬁ the termination benefit within 30 (thirty)
days from the date of receipt of the Judgement. '

SUDHENDU EKUMAR BISWAS
Chairman,
Labour, Court, Rajshahi.

-
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PRESENT : Sudhendu Kumar Biswas :
Chairman, :
Labour Court, Rajshahi.

MEMBERS : 1. Mr, Khandaker Abul Hossain, for the Employer.
2. Mr. Abdus Sattar Tara, for the Labour,

Wednesday, tte 25th September 1996
Complaint Case No. 40/1993 :

Md. Mafizur Rahman, S/o. Joynal Abedin !
Vill, Kaunia Bazar, Kacha Maler Dokan, P.O. Kaunia, Dist. Rangpur—
Petitioner, '

Versus

»

Manager, Rajmahal Cinema (Pvt)) Ltd,, P.O: Rajarhat, Dist. Kurigram—
—Opposite Party. ' :

1. Mr, Anisur Rahman, Avocate for the]petitioner.
2, Mr. Chitta Ranjgan Basak, Advocate for the Opposite Party.

- JUDGEMENT

The is a Complaing Case U/S 25 of the Employment of Labour (Standing
Orders) Act, 1965.

The case of the petitioner Md. Mafizur Rahman is, in short, that he had
been working as Chief Operator since 23-10-92 at a monthly salary of . Tk. 1300
under O.P. The -petitioner requested the O.P. to pay himwages as per
Minimum Wages Ordinance. At this O.P. became excited and called him by
name. O.P. withoutholding any inguiry or giving him any chance to defend
him dismissed him from his service. The pefitioner was not allowed to enjoy
his earned leave: The petitioner sent grievance petition on 16-8-93. under
certificate of posting and he got no reply of the same. Hence the petitioner
brought this case praying for reinstatement in service with back wages and

‘directing the O:P. to pay him minimum wages as per Minimum Wages

Ordinance.

O.P. No. | made appearance in the case and contested the same by filing
a written statement and additional written _statement denying the material -
allegations made in the petition and contending inter alia that the petitioner
has no right to file this case. ;

Defence case is, in short, that 1R:ijahf1.1 Cinema (Pvt.) Tr.td.. is an Institu-
tion magagad by individusl Propristor. There 1s & Managing, Director and
Directors to manage the Cinama Hell and they =ppoint and dismiss the emplo-
yees. The Magiger only supervise the Cinema H:ll and he has on authority
to appoint and dismiss any employes, On having licence from the Govern-
ment the Cinema Hall started on and from 1-12-92, The petitioner was never
appointed employee or the petitioner was not appointed chizf Operztor orally.
One- Abdur Rehim was apponted Chief Operator and he has been working
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there. The petitioner was not employee of the Cinema Hall. Be it noted here
that the petitioner enter into the Cinema Hall without Ticket and the employee
of the Cinema Hall turned him out at the time of checking the ticket. At
this  the petitioner threatened the employee of O.P. and subsequently the petr.
has filed this case on false allegation to ‘harass the O.P. The O.P, does not
know whether the petitioner has any licence to operate the Autograph of the
Cinema. So, the petitioner is not entitled to get any relief as prayed for and
the case is liable to be dismissed with cost. :

POINTS FOR DETERMINATION

I. Is the case maintainable in its present form ?

2. Was the petitioner an employee of Rﬂjmnhal ‘Cinema Hall §
3. Whether the petitioner was illegally dismissed from service ?
4,

Is the petitioner entitled to get an order for reinstatement with back
wages and wages as per provisions of Minimum Wages Ordinance as
prayed for'? '

FINDINGS AND DECISION

- All the points have been taken up together for. the sake of convenience
of discussion and brevity.

It appears from the record that at the time of hearing of the case the
petitioner Mafizur Rahman examined himself as P.W. | and he filed some
documents marked Exts. 1,2,3, 4, 5 6, 7and 8 and he Was cross examined in
part. - Subsequently, the petitioner recalled himself and he was examined i
chief. But the O.P. was not given any chanceto cross examine P.W.1, The
petitioner was directed to appear before the Court on several dates, but the
petitioner failed to appear before the Court and as such O.P. got no chance
to cross examine P.W.l. and accordingly his statment was expunged. On the
other haind O.P. did not examine any witness and some documents marked
Exts. Ka, Kha, Ga, Cha, Uno, Cha. Chha and Ja were admitted into ey;
dence on bahalf of the O.P, : ;

Petitioner’s contention is that he was appointed Chief O i
Cinema Hall of O.P. for a monthly salary of Tk. 1300 . He Iﬂf:ta ffeﬂn':'mfﬁ?
ing there since 23-10-92. The petitioner claimed wages according to Minimum
Wages Ordinance and at this the O.P. called him by names and dismissed
him from service without any hearing and giving him any chance to be heard
The petitioner sent grievance petition on [6-8-93 under certificate of pnstin‘
and having no result of the same the petitioner brought this CA5€ prayin I‘DIB-
his reinstatement in service with back wages and directing the O p mg i
him Minimum Wages. On the other hand defence centention is that Ft'-h::
petitioner was never appointed in the Rajmahal Cinema (Pvt.) Ltd. Thereis 4
Managing Director and Directors to manage the Cinema Hall, The 0 P. on]
supervises the Cinema Hall and he has no authorily to appoint or d}qmi;sr
any employee. The Cinema Hall started its Film Show from 1-12.92, The .
Petitioner. entered into the Cinema Hall without Ticket and at the l.Ime uf‘
checking the Ticket the employee of the Cinema Hall turned him out The
Petitioner, then brought this case on false allegations to harass the 0.P.
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Now we let us see first whether the petitioner was an employee of Rajmahal
Cinema Hall, Ext. 3 is the photostat copy of alleged appointment letter of the
Petitioner. It appears from Ext. 3 that Manager, Rajmahal Cinema (Pvt.)
Ltd., Rajarhat, Kurigram appointed the petitioner on 23-10-92 in response 1o the
application dated. 15-10-92 filed by the petitioner who worked as Chief
Operator permanently for a monthly salary of Tk. 1300. It is evident from the
record that the petitioner examined himself as P.W. 1 and at thetime of
deposing in this case he submitted his appointment letter (Ext. 3). It is true

that the petitioner was not cross examine by the O, P. So it indicates

that the O.P. did not get an opportunity to cross examiine the petitioner
regiarding the genuinness of the appointment letter (Ext. 3) But at the time of
argument the Learned Advocate for the O.F. did not submit anything agamnst
the appointment letter (Ext. 3). Exts. Kid and Kha are the photostat copies
of notices -of Board meeting. Exts. K and Kha appear to show that Md,
Jakir Hossain Chowdhury is one of the Directors of Rajmahal Cinema (Pvt.)
Ltd.. Ext. Uno is the licence of Rajmahal Cinema (Pvi.) Ltd. and the same

* was granted to Md. Jakir Hossain Chowdhury and he was the Director of

the Cinema Hall in question. This licence (Ext. Uno) was granted by the
Deputy Commissioner, Kurigram on 30-9-32. Ext. 8 is the photostat copy tf
Officer Order dated 19-12-92 of the Director (Md. Jakir Hossain Chowdhury),
Rajmahal Cinema (Pvt.) Ltd., Rajarhat, Kurigram. Ext. 8 appears to show
that the Director distributed the works of the employees of the Cinema Hall
in guestion. It appears from Ext. 8 that petitioner Mafizur was one of - th

employees of Rajmahal Cinema (Pvt) Ltd. The Learned Advocate of O.P.
did not explain at the time of argument asto how the petr. got those papers
(Ext. 3 and 8). Ext. 4 is the photostat copy of Operator licence bearing]

05/91/1al

No.
05/91/lal
in favour of the petitioner and it was renewed time to time. The learned
Advocate appearing on behalf of the O.P. drew my attention to the permission
(Ext. Gha) to show Cinema Film, Ext.Cha, the Attendance Register and Exi.
Chha, the Acquittance Register of the employees of Rajmahal Cinema (Pvt.)

issued by Deputy Commissioner. Lalmonirhat on 28-10-91 |

_1td. and contended that the Cinema Hall started its Show from 1-12-92 and as

as such the petitioner’s contention that he was an employee from 23-10-92
does not lie and the petitioner was not an employee of the Ciname Hall in
view of Attendance Register and Acquittance Roll (Exts. Cha and Chha

_respectively). Ext, Gha shows that the Assistant Collector, Customs, Excise
and Vat, Rangpur Division, Rangpur allowed the authority of Rajmahal

Cinema (Ptv.) Ltd. to show Cinema with cffect from 1-12-92. But it does not
mean that the petr, was not appointed earlier, So Ext. Gha can not bea
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conclusive evident to prove that the petitioner was not an employee of Rajmahal
Cinema Hall. Ext. Cha, the alleged Attendance Register of Fajmahal
Cinema (Pvt) Ltd., appears to show that it has been maintained for the
employees from December, 1992 to November, 1993, If wesee the Attendance
Register (Ext. Cha) it is seen that it is a new one and it does not transpire
that the same was issued for 12 months. It also appears that the allegede
employees of Rajmahal Cinema Hall put their signatures with the same pen for
all the ‘months-entered therein. Ext. Cha shows that employee Altab Hossain
was present on 29-2-1993. Now a question arises asto how Altab Hos=ain put
his signature on 29-2-93 when February 1993 isof 2 days. It .appears {rom
the month of Appril of Register (Ext. Cha) that some employees were allowed
to put their signatures staling on 31-4-93 and 31-6-93. It appear from the
page of November, 1993 of Register (Ext. Cha) that all the employees of the
Cinema Hall in question were present on 31-11-93 by putting their signatures,
Now a question arises asto how some employees were present in the Cinema
Hall on 31-4-93. and 31-6-93 and all the employees on 31-11-93 So all these
indicate that the Attandance Register has been created in a sitting to serve
a purpose and it indicates that this purpose is to avoid the attendance of the
petitioner. Ext. Chha, the Acquittance Register forithe period from December,
1992 to March, 1995. If we see the Acquittance Register (Ext. Chha) it is
scen in the nacked eye'like Attandance Register (Ext. Cha) that the sameisa
new one and it dpes not transpire that the same was maintained for g long
time. It appears from Ext, Chha that the figures reading 275" (Prantick bhats)
and the net pay reading “725" of employee A. Rahman shown in Serial No,
4 of every month of the Register (Ext. Chha) and figures reading 2757
(prantick bhata) and the net pay reading *“725" of employee Babulal shown in
serial No. 11 of every month of the Register (Ext. Chha) and total figures
reading **4165'" (Prantick bhata) and net pay for the mionths from December,
1992 to May, 1994 haye been re-written in the same manner. A question
arises asto how and why the Keeper (Accountant) committed same wrong in
every month from December, 1992 to May, 1994 in calculating the Prantik
bhata of A. Rahman and Babulal and writing the total net pay. The answer
is ‘very simple that the Keeper maintained the Acquittance Register in the same
sitting for so many months and thus he committed wrong in every month of the
period stated above.  With a purpose to avoid petitioner’s name in the Acqui-
ttance Roll. Ext, Chha also shows that the employees of Rajmahal Cinema
(Pvtp Ltd. were 11 in December, 1392 and the same number continued upto
March, 1995. It also appears that their pay and other benefits were same
from starting to the end. But Ext. Chha shows that all the employees were
paid Tk. 12,895 in December, 1992 and Tk. 12,915 in March, 1995. Now a
guestion arises asto how the Accountant found the difference inpﬂ.].rinith.:
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salary of ‘tlie employees, when their pay and other benefits weresame. It
appears from the month, February, 1995 that 10«Revenue stamp weee affixed
against 11 employees and 8 Revedue Stamps were afficed against 11 employees
in the month of March, 1995, All these facts, circumstances of the case and
material evidence on record lead me to hold that Registers (Ext. Cha and
Chla) are not genuine documents and.the sime have been created to servea
purpose in this case for avoiding the petitioner.  Therefore, having regard to
my above findings I hold that the petitioner was an employee of the Rajmahal
Cinema (Pvt.) Ltd.

The petitioner alleges that he was orally dismissed from sevrice on 14-8-93
and dccordingly he submitted a grievance petition under certificate of posting
on 16-8-93. Ext. 1 is the copy of the grizvance petition and Ext. 2 is the
certificate of posting. As per section 23(a) of the Employment of Labour
(Standing Orders) Act, 1965 provides that any dismissed or discharge worker
shall submit his grievance to the employer in writing by registered post. So
in this case the petitioner did not submit the grievance petitioner according to
the mandatory provisionso f law.

The petitioner has prayed for reinstatemeént in service with back wages and
for an order directing the O.P. to pay him minimum wages according to the
Minimum Weges Ordinance. The petitioner has brought this case against the
Manager or Rajmahal Cinema (Pvt.) Ltd. In the petition the petitioner state
that he went to’ claim minimum wages to O.P. (Manager) and e Becah
excited and called him by names. In seen from the grievance petition
(Ext. 1) that the petitioner submitted the same to Manager/Malik/Proprieter
Rajmahal Cinema (Pvt.) Ltd. In the body of the grievance petition (Ext
(1) the petitioner. states, “Wi IN=CFt 17 cAtive fasgor a9
zitg AEN  owitar AT witITR FAE 9Ef SEfEw zim avdr oty
Attatfey FhEW zas AT 38-y-50 ¥ o id stz T 9T, @ T
7z M FEE, WEHMw W@ wmad W ffm, e, e, amzn s
a4 w FEA @G e, #AId, 9fgs g8, wxIen gf, Svw ghe
@wd o7 W FEW, ofeda AN W FEW S SR e e
Teifie Wit AT FEM @D o Gfaftoety v o)’
This grievance petition does not disclose asto who (Manager or Proprietor
dismissed him. Ext. 5 is the copy of an application filed by the petitioner
to Labour Inspector (General/Regional/Inspection Department, Rangpur. In the
petition (Ext. 5) the petitioner stated that the Propreitor of the concerned Cinema
Hall dismissed him from service illegally -without giving him any service henefit
Ext, 7 is the ‘Juger Alo’ published on 21-9-93. It appears from Ext. 7 the
it was published in the first page inthe caption, ‘sfF7 «rem w3 T
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srefiee  that 11 was alleyed in a written complaint petition that
thie Proprietor t:if Raim.ﬂh.al Cinema Hall drove the petitioner away by rebuking
uim when he Went to claim minimum wages as determined by the M nistry
of Labour & Manpower and subsequently the petitioner was dismissed from
service illegally without any notice. From the above findings we sze. that the
petitioner alleges that the Proprietor of the Rajmahal Cinema (Pvt.) Ltd, dis-
missed him from his service. We have seen earlier that the petitioner has
brought this case against fhe Manager and not aginst the Proprietor of
of Rajmahal Cinema (Pvt.) Ltd. As per records of the petitioner he was dis-
missed from the service by the Proprictor of the Cinema Hallin question
and the Manager did not take part in dismissing him. So, we see that the
Proprietor himself dismissed him from the service. So, the casz i:not muintain-
able against the Manager alone. Because if we pass any order as prayed by
thie petitioner, the same would not be bound upon the Proprietor of the Cinkma
Hall. So the order, if passed would be infractuous. Having regard to my
abvoe findings 1 hold that the petitioner has not filed this case against the
proper authority and as such the case is not maintainable in its present fortm.

Therefore, having regard to my above findings and on considering all the
facts, circumstances of the case and materials evidence on record I hold that
the -petitioner is not entitled to get relief as prayed for.

Iin ihercfor'e, reply the points under determination accordingly.
The learned Members were discussed and consulted with,
Hence, it is

ORDERED

gt ﬁmt: the ‘Complaint Case ia dismissed on contest against the O.P. without
any order as to cost.

SUDHENDU KUMAR BISWAS
Chairman,
Labour Court, Rajshahi.
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IN THE LABOUR COURT, RAJSHAHI DIVISION, RAJSHAHI.

PRESENT : Sudhendu Kumar Biswas
Chairman,
“Labour Court, Rajshahi.

MEMBERS : 1. Mr. Anwarul Haque, for the Employer.
' 2. Mr. Rafiqul Islam Dulal, for the Labour,

Thursday, the 18th August 1996,
Complaint Case No. 50 of 1992

Md. Abdul Wahab, S/O, Md. Wazed Ali, Vill. Alipur,
£.0. Patol, P.S. Kabihati. Dist. Tangail—Petitioner.

Fersis

1. General Manager, Serajganj Pally Bidyut Samity, Ullapara,
Railway, Station, P.O. Ullapara, Dist. Serajganj.

2. Assistant General Manager, Sadharan Seba), Serajanj Pally Bidyut Samity
Uliapara, Railway Station. P.O. Ullapara, Dist. Serajganj—Opposite Parties

Mr, Abul Kashem, Advocate for the Petitioner,
2. Mr. Masheur Rahman, Advocate for the Opposite Parties.

JUDGMENT

This is a Complaint Case under Section 25 of the Employment of Labour
¢Standing Orders ) Act, 1965. .

[The case of the petitioner Md, Abdul Wahab is, in short, that the petitio-
ner was appointed in ‘the post of Store Keeper on 21-3-81 in the Hubiganj
Pally Biduty Samity. He was then transferred to Natore Pally Bidyut Samity
on 18-7-87 and then to Serajganj Pally Bidyut Samity on 15-8-91, His ‘monghly
pay was Tk, 3430 plus House rent and Medical allowance benefit. O.P. No,
Assistant General Manager, Serajganj Pally Bidyut Samity brought some false
snd baseless allegations and directed the petitioner to show cause Vide Memo
No. Admn .-02(237)/92/2267 dated 30-8-92, The petilioncr submitted his written
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explanation on 1-9-92 denying all the allegations. O.P. No. 2 on being ins-

* tructed by O.P. No. | General Manager, Serajganj Pally Bidyut Sumity -sus-

=

[

pended the petitioner with effect from 2-9-92 on the assertion that the writteo
explanation. given by the petitioner was not satisfactory and directed him to
sign Daily Hazira in the Office Vide Memo No. Admn.-02/237)/92/23117; dated-
2-9-52. The O.Ps. consituted an Inguiry Committee vide Memo - No. Admn,
-08/92(99)/2350, dated 3-9-92. O,P. No, 2 brought charge against the petitioner
vide ‘Memo No. Admn.-02(237)/92/(99)/2356, -dated 5-992 and directed the
petitioner to appear before the Inguiry Committee for hearing and filing records,
if any. The pefitioner appeared before the Inguiry Committes and submitted
his statements by denying all the allegations brought against him, but the p etitioner
was not given any chance to defend himself. O.P. No, 2 divected the peti-
tioner vide Memo No. Admn.-02(237)/92/26135, dated 23-9-92 to submit expla-
nation within 3 days to General Manager asto why. disciplinary action should
not be taken against him on the assertion that the charge brought against the
petitioner was proved. The petitiongr submitted his written explanation to the
General Manager on 26-9-92° O.P, No, 2 dismissed the petitioner from service
vide Memo No. Admn.-02(237)/92/2653, dated 26-9-92 and he sent the same (o
the petitioner in the address of his village house at Tangail and the petitioner
got the same on 6-10-92. The dismissal order wias not sént to the petitioner
at his- place of posting. The petitioner sent grievance petition praying for
rein statement in the service vide registered post td O.Ps. on 17-10-92. O.Ps.
have not given any reply to his grievance petition. The committee constituted
under Memo No. Admn.-02(237)/92/(99)/2350. dated 3-9-92 was not at. all
impartial and legal, The Inquiry Commitiee submitted the report illegally and
ulawfully  Hence the petitioner filed this case for reinstatement in service.

0.Ps, have contested the case by filing a joint written statement deyning

most of the material allegations made in the petitioner-and contending inter-

alin that the petitioner has filed this case on false, concocted and collusive
grounds that the case is nol maintainable in its present form and the case is
varred under principles of sections 23. and 23{a) of the Rural Electrification
Board Ordinance.

Defence case is, in short, that the petitioner was Store Keeper of Sylhet
Pally Bidyut Samity. He was then transferred to Natore Pally Bidyut Samity
During his service at Natore, General Manager, Natore Pally Bidyut Samity
directed him to show cause vide Memo No. WNapbis-1/G S5/10200-3/91/2007
dated 6-7-91 for his apdthy to maintain the ledger and goods properly, for his
disparity ta supply goods to the Contractors, unnecessary delay to submit
statemznt ete; The petitioner failed to reply satisfactorily. The petitioner
was censured on humanitarian ground on 4-12-90. The Assistant General
Manager, Natore Pally Bidyut Samity by his Memo No. Napbis-l/Nipor/d4.
89/1472, dated 27-9-89 served a warning notice upon the petitioner for
Violating the principles of supplying goods, keeping the goods in haphazardly
in the Storeyard and Store and unnecessary dispuie with Assistant. The Assis-
tant General Manager (Genl. Admn.), Watore held inquiry againsi the petitio-
ner and found inconsistency regarding fare of Tk. 10,000 for bringing goods
to the Store and excused him by serving a warning notice upon him vide
Memo No. Napbis-1/1.200-3/01/89/11/1160, dated 15-8-89. The petitioner
withdrew a bill of Tk. 6,900 in lieu of Tk. 3.800 for bringing goods from
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Chittagong and {he matter was inquired by the Assistant General Manager on
24-6-89. - Assistant General Manager directed him to show cause and the peti-
tioner Tailed” to explain the same. General Manager, Habiganj Pally Bidyut
Samity deducted Tk, 14,040:91 from the G.P.F. and Gratuity of the petitioner
for short of goods in the godown and he informed the General Manager,
Natore vide his Memo No. Hopbis-500.29/1070/89, dated 30-5-89. The peti-
tioner did not change his habit after joining here and he was served with
warning notices on 7-692 for leaving Store Ticket without signature of the
authority. The petitioner’ was served a notice directing him to show cause for
his unwillingness to work, personal gain, disobeying the discipline of the Samity
and incfficiency. He submitted an explanation and his explanation was not
satisfactory and accordingly an Inquiry Committee was constituted, In the
Inquiry it was found that he foreged some parers regarding Store Ticket Nos.
2837, 2842, 2853. 2854, 2855 and 2856 and misappropriated money by prepa-
ring excess bill. It was also found that the petitioner had no control over
his Store and the Contractors had control over the Store and the Store Tickets,
Store report reparding issue and receiving were found over written and accor-
dingly the petitioner was directed ‘to show cause- vidle Memo No. Admn.-02

(237)/92/2267, dated 30-8-92, His explanation was not satisfactory and as suc

he was placed under suspention vide Memo No. 02/(237)/92/2311, dated 2-9-92
Subsequeatly charpe was fromed against the petitioner vide Memo No, Admn;
- 02(237)/92/(99)/2356, dated 5-9-92 and inquiry was held on 3-9-92. In the
inqury the charge was provel against him. The petitioner was given chance
to defend himself. The pstitioner svas then directed to show cause as to why
disciplinry action should not be taken against him vide -Memo No. Admn.-01/
. (237)/92/2695 dated 23-9-92, The petitioner submitted & vague explanation which
~ was not satisfactory. The petitioner was then discharged from the service on
2-0-92 Sy the petitioner is not entitled to get relief and the case is liable to
be dismissed with cost.

POINTS FOR DETERMINATION

Is the case maintainable in its present form ?
Was the petitioner fillegally dismissed from service ?

Is the petitioner entitled to, get an order for reinstatement in service with
back wages ?

4. What relief, if any, is the petitioner entitled to ?

FINDINGS AND DECISION

All the points have been taken up together for the sake of convenience
of discussipn and brevity. .

At the time of hearing of the case the ‘petitioner only examined himself as
PW.I who stated the case of the petitioner, ~ Decuments marked Exts.
1,2,3,4,5,6,7,8-8(ka),2,10,11 and 12 were admitted in the evidence on behalf of
the petitioner. On the other ‘hand the O.P. examined 2 witnesses including
Md. Mizanar Rahman. Enforcem=nt Co-ordinatior, sirajganj Pally Bidyut
Samity as D.W. 1 who stated the defence case, Decuments marked Extg,
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Ka, Kha, Ga, Gha, Umo, Cha, Chha, Ja, Jha, Eno, Ta, Ta(l), Tha. Tha(l),
Da, Dha, Dha(l), Na Na(l). Ta, .Tha and Tha were admited into evidence
on be half of the O.Ps. : . ;

It is admitted that the petitioner Md. Abdul Wahab was appointed in the
post of Store Keeper on 21-3-81 in Habiganj Pally Bidyut Samity and he was
then transferred to Natore Pally -Bidyut Samity on 18-7-87 and then to Sirajgan)
Pally Bidyut Samity on 15-8-91 in the same post. Petitioner’s contention is
that O.P. No. 2 dirccted him to show cause on some false and baseless allega-
tions and. accordingly he submitted a written explanation. O.P. No. 2 .on being
instructed by O.P. No. 1 suspand=d the petitioner and some charges were brought
against him.  An Inquiry Committes was formed and the petitioner was direc-
ted to appear before the Inquiry Committee. The petitioner appeared before
the Inquiry Committee and submitted his statments by denying all the allega-
tions brought against him. The petitioner was not given any chance to defend
himself and afgt::r submitting the Inguiry report by the inquiry Committee
the petitioner was second time directed to show cause. The pelitioner was
dismissed from the service. The petitioner asserts that the Inguiry report is

s illegal and unlawfuland his dismissal order is also illegal.” On the other Hand

defence contention isthat the pefitionér had hafit of corruption. Specific
charges were brought against him, he was suspended, an inquiry was held by
an Inguiry Committes constituted properly, the charges brought against the
petitioner “were proved and subsequently the petitioner was dismissed from
the service.

Ext. 1 is the photostat copy of Memo No. Admn. -02/(237)/92/2267,

dated 30-8:92. Ext. | shows that Assistant General Manager (Genl.  (Seba),

Sirajganj Pally Biddut Samity directed the petitioner to show casueto the
General Manager asto why disciplinary action should not betaken against him
for his corruption, misconduct and his activities against the Samity and for
misappropriation of materials. It is true that he submitted a written explanati-
tion (Ext, 2) to the General Manager.” Pally Bidunt Samity, Sirajganj. Itis
admitted that the petitioner was suspended vide Memo No. Admn.-02(237)/
92/2311, “dated 2-9-92° (Ext. 3 by the authority. Ext. 4, the .Memo No.
Admn.-02(237)/92(99)/2356, dated 5-9-92 shows that the petitioner allowed the
Contractors. of M/S. Dealta Engineering and M/S, R.R.. Khan & Company
to withdraw bill of excess Tk. 24,000 and the Contraciors would control him
and the petitioner maintained the Officicl recorded by over writing his at etc.
The petitioner Abdul Wahab (P.W. 1) admitted in his deposition that an
Inquiry Committee was formed and he appeard before the Inguiry Committes
as per direction of the Inquiry -Committee and he accordignly replied their
questions put to him at the time of inguiry. Ext. Cha seri¢s are the state-

~ments made by the witnesses before the Inquiry Committee. Ext. Cha Series

show that the Inquiry Committee examined five Witnesses including the petitioner.
In answering a question the petitioner (P.W. 1) stated before.the Inquiry
Committee that in discharing his duties he made some mistakes. He also
made statements before the Inguiry Commuttee that he would be cautious in
Future, These statements of the petitioner proved that in diseharging his durties
he committed some worng. In answering anothef questicn the petitioner made
statements before the Inquiry Committee that he could notebide by the genuin-
ness of his pctivities and he stated that he would not do'so in future, In
answering another guestion in respect of charge Ticket Nos. 2853, 2854, 255
and 2856 that the Contractors pressed him in doing so. Allthese statements
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of the petitioner before the Inquiry Committee indicate that he directly admitted
his illegal activities. P.W. 1 stated in his deposition that the Inquiry Committe
pressed him in making the statements beforc them. The statements of the
petitioner (P.W. 1) cannot be relied upon. Because the petitioner, if he was
80 pressed in answering the questions would surely make such statements in
his petition. Moreover the petitioner could easily brought to the notice of- the
authority that the Enquiry Committes pressed him for making statements. So
all these go the prove that the petitioner made statements %efore the Ingquiry
Committee admitting the charges brought against him. Moreover, the petitioner
wrote all the answers of the guestions put by the Inquiry Committee and at
the last stage of his statement the petitioner made an endorsement to the effect
that he went through guestions (put by the Inquiry/Committee) and he replied
all the guestions according to “his knowledge and without any influence of
others and at last he put his signature, Therefore, having regard to out above
findings we see that the petitioner was given opportunity to be heard and,
thus, he was.given chance to defend himself. Now a question arises whether
the charges brought against the petitioner were true or not and the Inquiry
was proper.. In doing. so we are to re-assess the eyidences uecorded by the

Inquiry Committee. In the case of Dhaka Dying Versus Chairman, 2nd Labour .

Court, Dhaka and others reported in 42 D, L.R. at Page 278 their Lordships
held that Labour Court can not act as an Appellate Court in deciding cases

by giving a finding of its own on reassessment of evidences. In view of my °

above fitndings I hold thay this Labour Court has no jurisdiction to re-assess
the evidences recorded by the Inguiry Committee and to say.whether the
charges were true or nof. S

The Learned Advocate appearing on behalf of the pelitioner drew my-atten- .
?c'u g

tion" to section 2(1) .of Chakuri Bidhi of Sirajganj Pally Bidyut Samity and
contended that the Appointing authority (Neog Karta) means empowesed Samity
Board or General Manager of the Samity. He further contended that the
Assistant General Manager had no suthority to bring charge sheet against the
petitioner. 1In, this case we have seen earlier that the petitioner was directed to

show cause by the Assistant General Manager and the petitioner was directed.

to submit the explanation to the General Manager. Though there isno specific
evidences on this point, it indicated that the Assistant General Manager acted
according to the ‘instruction of the General Manager of the Samity. Atthe
time of hearing of the case the O.Ps. filed some paper which shows that the
General Manager passed on order for dismissal of the petitioner from service
for his corruption, inefficiency and misconduct, So, the defect, if any. was
cared by the order of the General Manager of the Samity.

As per case of the petitiﬁn:r. the’ petitioner was dismissed from the service
vide Memo No. Admn.-02(237)/92/2653, dated 26-9-92 (Ext. 7). The petitioner
states in his petition that he submiited grievance petition on 17-10-92 (Ext. §)
by registered post. Section 25(1)(z) of the Employment fo Labour (Standing
. Orders) Act, 1965 provides that the worker concerned shall (submit) his grie-
vanee to the employer in writing by registered post within fifteen days of the
occurrence of the cause of such grievance. So, il is seen that the petitioner
did not file the grievance petition within the statutory period of limitation
from the date of the occurrence of the cause of such grievance. As per
section 25(1)(a) the employer shall Within fifteen days of receipt of such grievance

e
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' enquire into the matter, give the 'worker concerned an éppurtunit}f of

being heard and communicate his decision in writing to the said worker. In
this case there is no evidence in record that the employer enquired into the
metter and communicate his decision to the petitioner. = AS per section 25(1)(b)
the petitioner is to come to the Labour Courl having jurisdiction, if the
employer fails to give the decision under clause (1) or if the worker is dissa-

~ tisfied* with such decision within thirty days from the date under clause-(a)

or: within thirty days from the date of the decision, It appears from the
record that the petitioner brought this case on 16-11-92. So, having regard to
my above finding and on considering all the fucts, circumstances of the case

and material evidences on record [ hold that the case is hopelessly barred by
limitation. 5

The learned Advocale appearing on behalf of the O.Ps. contended that the
case is not maintainable in this Court as the Pally Bidyut Samity is not a Shop,
Commercial Establishment,” Factory and Industry. He referred me to Section
23(A) “of the Rural Electrification Board (Amendment) Ordinarce, 1987
{ORDINANCE NO. XV of 1987) which runs thus :- “Not withstanding anything
contained in any other law. for the time being in force, the Board or a
Samity shall not be construed as a shop”, “commercial establishment".
“factory™ or ‘industry'’ within the meaning of the Shops and Establishments

Act, 1965 (E..P. Act VII of 1965); the Factories Act, 1965 (E.P. Act IV of

the petitioner was an employee of Sirajganj Pally Bidyut Samity. It is no
doubt that Sirajganj Pally Bidyut Samity is a Samity under the Rural Electri-
fication Board. It appears from the record that the petitioner has brought this
case under Section ' 25 of the Employment of .Labour (Standing Dfdml Act,
1965. So, in view of my above findings I hold that the petitioner’s case is
not. maintainable - in this Court, G,

Therefore, h::';.ring regard to my above finadings and on considering all the
facts, circumstances of the case and material evidence on record I hold that
the petitioner i5 not entitled to any relief sought for, :

I, therefore; reply the point under determination in the negative.

The learned Members are discussed and consulted with.
Henee, it is

ORDERED _
that the Complaint Case is dismissed on contest against O.P, Nos, 1 & 2

“without any order asto cost.

.

" -

SUDHENDU KUMAR BISWAS
Chairman,
Labour Couri, Rajshahi.

- 1965(, or the Industrial Relations Ordinance, 1969 (XXIIIof 1969, 1t is true that

*
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PRESENT : Sudhendu Kumar Biswas
Chairman, - | >
Labour Court Rajshahi.

MEMBERS : . Mr. Azizur Rahman for the Employer.
2. Mr. Alauddin Khan, for the Labour.

Tuesday, the 6th day of August, 1996

Complaint Case No. 51/1992

Md. Sharifu! _Alri.m, Dismissed Cane Deyelopment Assistant,
Cane Department, Shyampur Stigar Mills Ltd.,
' vill. Matukpur. P.O. Kolkanda, Dist. Rangpur—Petitioner.
; ersus ] -~
I.  General Manager, Shyampur Sugar Mills Ltd., Shyampur, Rangpur.

2 Agriculture Manager, Shyampur Sugar Mills Ltd.,
Shyampur, Rangpur—Opposite parties,

4. Mr, Shah Md. Kamal Chowdhury, Advocate for the petitioner.
2. Mr. Korban Ali, Advocate for the Opposite. Parties.

JUDGEMENT

* This is & Complaint Case U/S 25 of the Employment of Labour (Standing
Orders) Act, 1965.

. The case of the petitioner Md. Shariful Alam _is, in short, that he was

-appointed ‘in the post of Cane Dﬂ-elogmcntnhsismnt Grade-I on 16-10-1981
in the Shyampur Sugar Mills Ltd. under Opposite Parties and he had been
serving there by discharging his duties to the satisfaction of the authority
upto 10-11-92. He was promoted to the post of Senion Assistant in 1985 "
In the year 1990-91 (October/90—September/91" a Cane Production Centre was .
opened at Garagram, Magura and the petitioner was engaged there as Cane
Development Assistant. - The petitioner discharged his duties with efficiency
and O.P. No..l became satisfied with his activities. But O.P. No. 2 Agricul-
ture Manager of Shyampur Sugar Mills Ltd. inspected the are & on 21-10-91
and closed the centre gnd directed the petitioner orally to remain present in
the Mill till further order. For this the petitioner, with the approval of the
Mill authority , produced cane in 9.50 acres of land. The cane was spoiled
for drought, The price of cane seeds, fertilizer and insecticides has been Tk.
70,205/62 including interest and the same has been outstanding in the name of
the petitioner. After one and a half months of the beginning of cane planta-
tion in the yeur 1991-94 the petitioner was engaged on 12-11-91 to produce
cane at a new area Bara Vita” The petitioner.. was engaged to receive/deliver

fertilizer and insecticides from the Mill. Bara Vite area’is 70 K. Ms away from
the Sugar Mill. There was no house and store in the centre and as sucha
house of a cane cultivator named Md, Mahbubur Rahman was: used as godown
from 12-11-91 to 11-3-92 without rent, The petitioner along with other emplo-

_ ees for growing cane would live in the house of Sree Kulda Mohan Ray. The
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petitioner succedsd in growing cane in 82.00 acres of land of 42 cultivators by-
supplying cane seeds, fertilizer and insecticides though the program was brought
for cultivation of cane in 100.00 acres of land. The cane of some land was
destroyed as the area was a new one and the cultivators were not experienced
in growing cane and as such in the result cane was produced in 54,00 acres
of land. Before procurement af cane in the year 1992-93 and realisation of
loan the petitioner was suspended on 12-4-1992 and subsequently O.P. No. 1
brought charge in 8 items on 18-4-92 against the petitioner. The petr. Sub-
mitted written explanation on 23-4-92 against the charge sheet. All the charges
brought against the petitioner were baseless and prematured. The petitioner
committed no offecne of misconduct and the Sugar Mill did not face any
financial loss for the activities of the petitioner. An Inquiry washold on the
strength of the charges brought on 18-4-92. The petitioner submitted his
explanation. But the authority did not consider his explanation and he was
discharged from the service by Memo No. Shyampsumi/Proshason (Establishment)
{Cha-1329 dated 11-11-92. The petitioner submitied a grievance petition on
22-11-92 to the O.P. No. 1 and his grievance petition was rejected by O.P.
No. 1 on 2-12-92 and hence the petitioner brought this case for reinstatement
in the service with back wages. :

O.P. Nos. 1 & 2 have contested the case by filing a written statement
jointly denying all the meterial allegations made in the petition and contending
inter alia” that the pstitioner has no right to file this case. The case is
barred under principles of section 25 of the Employment of Labours (Standing
Orders) Act, 1965. The case is bad for defect of parties and the case is
barred by limitation. .

The case of the O.Ps. is, in short, that the petitioner joined in the Sugar
Mill on 22-10-81 by dint of Appointment letter dated 16-10-81 of O.P. No. 1
The petitioner adopted unfairfiess for earning wealth and as such the case culti-
vators raised objections. The Mill authority brought allegation against the petitio-
ner on 10-3-83, 21-3-83 and 8-3-93 for irregularities and corruption, *During his
engagement at Lohani Para area under Nagerhat Can Development Centres as
Cane Development Assistant in the year 1982-83 he showed false distibutions of
loan in the name of Md, Mizanur Rahman of Lohanipara and misappropria-
ted Tk. 39849.27 and a charge was brought against him on 11-1-84. The
petitioner by a written explanation submitted on 18-1-84 admitted his guilt and
promised to deposit the misappropriated acount within 10 days to the O.Ps.
So the charge was withdrawn , but the pertitioner did not deposit the same. At
the time of inspection of the Cane Development Officer {Loan) of Shampur
Sugar Mills to Nagerhat Unit on 7-8-85 the Can cultivators raised allegations
against the petitioner for dishursement of false loan. They also brought allea-
gation that the petitioner did notdeposit the money withdrawn from the Loanees
and ‘the petitioner would not live in the Unit. On thescallegations the O.P.s
suspended the petitioner on 23-8-85 and brought a charge against him. The
petitioner submitted written explanation and the Inguiry Oficer investigated the
matter. on the strenpgth of report of the Inquiry Officer the authority with-

raw the charge by degrading the petitioner. The Mill authority directed the
petitioner on 30-9-90 to join as C.D.A. to Nilphamari Sugar Area. Then one
Wazed Ali, a cane cultivator brought allegation against the petitioner for dis-
busrement of fales loan and the Mill authority directed the petitioner to deposit
of Tk, 4,58 shown disbursement of loan in the name of Wazed Ali by
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31-1-91 and the petitioner requested the Mill authority to adjust the loan from
his pay at simple instalment, F.r cultivation of.cane in 100.00 acres of land
at Bara Vita area, the Mill authority directed the petitioner to join there as
Cane Development Assistant on 30-9-90 and handed over seed, fertilizer and
insecticides to the petitioner or cultivation of cane in 100.00 acres of lands
in the year 1991-92, But the petitioner succeeded in growing cane in 54.00
acres Dg land and the petitioner misappropriated the loan materials like seeds
fertilizer and insecticides for growing cane in rest 46.00 acres of land by
selling the same in the market. The petitioner adopted unfair means in dis-
bursement of loan in Bora Vita area. The petitioner without the approval of
Mill authority and violating the rules of service managed 40.00 acres of land
from the cultivators for growing cane and he received the materials personally
and he grew cane in 20.00 acres of land. He executed the loan bonds in the
name of the cultivators without executing of ‘the same in his name and he
received the loan materials. The petitioner did not deposit Tk, 70.205 without
disbursement of loan in the year 1990-91 and the same has been outstanding
The petitioner misappropriated Tk. 18-291 showing supplying of 27.6) Metric,
tones of cane seeds in the nemes of cane cultivators Atiar Rahman and Nesar
uddin, though they did not supply the seeds. The petitioner submitted false
loan bonds in the names of 6 cultivators and he kept fertilizer of tk. 4,900 °
in the house of a cultivator without keeping the samein the godown, When
these maters came to the notice of Mill authority, the Mill authority suspen-
ded the petitioner on 12-4-92 and directed himto show cause. The authorit
brought charge against the petitioner on 18-4-92 and directed him to submit
written explanation and the petitioner submitted written explanation on 23-4-92
- and admitted the charge brought against him and he promised to deposit the
money misappropriated by him. The authority formed an Inquairy Committee
consisting of 3 members on 23-5-92, Some cane cultivators brought allegations
against petr. -to the Head Office, Dhaka inthe year 1991-92, An Inguiry
Committee came to Shyampur Sugar Mills from Head Office and the Miil
authority directed the petitioner to appear before the Inquiry Committee on
- 6-6-92 by letter dated 4-6-92. But the petitioner did not appear before the
Inquiry Committee and-as such the inquiry was not hed. The Inquiry Commi-
tiee directed the petitioner to appear before the Inquiry Committee far inquiry,

but the petitioner did not appear before the Inquiry Committee and as such
the inquiry wasnot completed within the satatutory period of limitation and as
such suspension order dated 12.4-92 was withdrawn on 20-6-92, In the mean
mean time new allegations were brought against the petitioner and as such the
petitioner was suspended agains on 24-6-92 and the authority brought additional
charge against him and the Inquiry Committee was formed on 26-8-92, The
charge sheet dated 24-6-92 was given to the petitioner directing him to show ciuse,
but the petitioner did not submit any explanation. The petitioner would re-
main abasent from -the Mill and as such he was directed to show cause on
4-8-92, The petitioner also did not receive any notice given by the Inquiry
Committee for investigation and he did notappear before the Inquiry Committea
and lastly the petitioner made appearance before the Inquiry Committee on
1.9:02, 3.9-92, 7-9-92, §:9-92,and 11-10-92. The Inquiry Committee gave him
Eppurtunity to defend himself. The Inguiry committee held inquiry properly
and-the petitioner admitted his guilt before the Inquiry Committee. The Inguiry
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Committes ‘after complétion of inquiry submitted a report to O, Pion 8-11-92"
The charge or corruption- for misappropriation of Tk. 39,000 against the
petitioner was proved and the other charges were also proved against the peti-
tioner. The Inquiry Committee recommended for realisation of Tk, 3,00,755:79
from the petitioner. O:P. No. I dismissed the petitioner from the service from
10-11-92 by Memo No. 1329 dated 11-11-92. The Mill authority directed
the petitioner to deposit Tk. 3,00,755.79 . So, the petitioner is oot entitled to
get relief and the case isliable to be dismissed with cost.

POINT FOR DETERMINATION

1. Is the petitioner entitled to get an order for reinstatement in service
with back wages as prayed for ?

FINDINGS AND DECISION.

It is not disputed that the petitioner Md. Shariful Alam wasa Cane
Development Assistant in the Shaympur Sugar Mills Ltd. under the Opposite
Parties. and in the year 199091 a Cane Production Centre was opened at-
Garagram, Magura and the petitioner was engaged there as Cane Development
Assistant. The petitioner contends that on 21-10-91 O.P. No. 2 inspected the
area and closed the centre with an oral direction to the petitioner to remain
present in the Mill till further order. The petitioner with the approval of the
authority produced cane in 9.50 acres of land and the same was spoiled for.
drought. The price amounting to Tk. 70,205.62 including interest of cane seeds,
fertilizer and insecticides was outstanding in the name of the petitioner. The
petitioner was then engaged on 12-11-9lat a new centre Bara Vita for produc-
tion of cane. The petitioner producted cane in 82 acres of land of 42 culti-
vators. by supplying cane seeds, fertilizer and insecticides though the program
was brought for cultivation of cane in 100.00 acres of land, The cultivators
were not experienced in growing cane and as such cane was grown in 54.00 -
acres of Jand only. Before procurement of the cane -in the following yedr
1992-93 and realisation of loean the petitioner was suspended on 12-4-1992 and
he was charge. cheeted on 18-4-92 by O.P. No. I. The petitioner submitted
written explanation. The charges were baseless and prematured. An inguiry
was held against the charge brought on 18-4-92, The -authority, without
considering his explanation discharged the petitioner from service an 11-11-92.-
The petitioner submitted grievance petition on 22-11-92 to O.P. No. 1 who
rejected the same on 2-12-92, Then the petitioner brought this case...On the
other hand defence case is that the petitioner was in the bahit of corruption.
Charge of corruption and irregularitics was brought against him when he was’
. at Lohanipara in the year 1982-83. Hé¢ misappropriated Tk, 3984.27 and a

charge was brought against on 11-1-84. The petitioner admitted his guilt
by his written explanation and he was directed to deposit the amount. At'the
time of inspection to Nagerhat Unit on 7-8-85 the cane cultivators brought
allegations against the petitioner for disbursement of false loan, = The petitioner
did not deposit the money withdrawn from the loanees and the petitioner was
suspended on 23-8-85. An inquiry was held and on considering the report the
petitioner was degraded. The petitioner was then engaged to Nilphamari Sugar,
area on 30-9-90 and Wazed Ali, a cane cultivator brought allegations against
the petitioner for disbursement.of false loan and the Mill authority directed
him to deposit Tk. 4,458'. The petitioner requested the Mill by a pétition to
adjust the loan from his pay. As per direction of the authority the petitioner
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joined as Cane Development Assistant at VBara ita area and the petitioner
was given seeds, fertilizer and insecticides for cultivation of canein 100,00
acrea of land in the year 1991-92, but he grew cane in 54,00 acres of land and
thus he misappropriated the loan materials like cane seeds, fertilizer and insec-
ticides of 46.00-acres of Land by selling the same in the market, The petitio-
ner managed 40.00 acres of land for cultivation of cane, but he grew cane in
20.00 acres of land. The petitioner did not deposit Tk. 70,205 and the same
has been outstanding. He misappropriated Tk. 18,291 showing supply of 27.60
Matric tones of cane seeds in the name of Atiar Rahman and Neser nddin,
though the cultivators did not supply the same. The petitioner kept fertilizer
of Tk, 4,900 in the house of a cultivator without keeping the same in the
Godown. The authority suspended the petitioner on 12-4-92 and charge was
brought on 18-4-92 for his habit of corruption. The Inquiry Committee was
formed, the inquiry was not completed within the statutory time, as the peti-
tioner did not appear before the Inquiry Committee and as such the charge
was withdrawn. The petitioner was again suspended on 24-6-92 and brought
additional charge against him. The Inguiry Committee was formed. The
petitioner remained absent and subsequently he appeared before the Inquiry
Committee on 1-9-92, 3-9.92, 7-9-92, 8-9.92 and 11-10-92. After proper inquiry
the Inquiry Committee submitted a report and on the strenght of that report
the petitioner was dismissed from his service. :

Ext. 3 is the charge sheet dated 18-4-92, Ext. 3 appears to show that the
petitioner was charged for his cultivation of cane in 54,00 acres of land against
the programme for cultivation of cane in 100.00 acres of land in the year
1991-92, disbursement of loan materials worth of excess Tk. 1,69,869 by grow-_
ing cane in 54.00 acres of land in lieu of 100.00 acres of land, shortage of
loan “materials worth of Tk. 17,504 in the fertilizer Godown, for cultivation
of cane in 20.00 acres of land by taking loan materials of excess Tk. 82,182
for cultivation of cane in 40:00 acres of land, for non realisation of Tk.
70,205, of 1990-91, for misappropriation of Tk. 18,291 of cane seeds of 27.60
Metric tones of Atiar Rahman and Nesar Uddin, for submitting fabricated loan
bonds of 6 cultivators and for keeping fertilizer worth of Tk. 4,900 in the
house of a cultivator without keeping the same in the Godown. It is admitted
that the petitioner was suspended on 12-4-92 and as the inquiry was not
completed within the statutory time the suspension order was withdrawn. The
contesting O.P.s allege in the written statement that additional charge was
brought against the pertitioner but not paper has been filed by the O.P.s to
that effect. It is evident from the record that the petitoner examined him-
self in this Court. He admitted in his deposition that additional charge was
brought' against him on 24-6-92 and he was suspended. By the statement

of the petitioner amply proved the defence contention. We are unable to see
the point of charge brought by the authority against the petitioner for second
time. Now we get only one charge sheet against the petitioner It is admitted
by the petitioner that he submitted his written explanation against the charge
brought on 18-4-92. Now let us sée whether the authority held an inquiry
on the strength of the charge sheet against the petitioner as per provisions of
law and whether the petitioner was given opportunity to defend himself. In the
petition the petitioner only alleges that the charge brought against him was
baseless and prematured. The petitioner does not contend in the petition that
he was not given any opportunity to defend himself against the charges
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brought against him. On the other hand, the contesting O.Pscontend thatan |
Inquiry Committee was formed and the Inquiry Committee inquired the case in
presence of the petitioner by giving him opportunity of being heard. The
contesting O,Ps have not filed the report submitted by the Inquiry Committee,
But the O, P.s filed the petitioner’s statements recorded by the Inquiry Committ-
ee at the time of inguiry. In cross P.W. 1 admitted that he made statements
before the Inguiry Committee on 1-9-92. 3,-9-92, 7-9-92, 8-9-92 and 11-10-92
and he put his signatures in every page of his statements recorded by the
Inguiry Committee. As per his admission his statements were marked Ext. Ka,
+ P.W. 1 admitted in cross examination that he did not make any statement
before the lnguiry Committee that he had witness or he would examine him.
He also stated that he did not file any petition before the Inquiry Committee
that he would adduoce evidences. So from the above findings we see that the
Inquiry Committee held inquiry against the petitioner in his presence and the
petitioner was, thus, given opportunity to be heard and to defend himself.
From the above findings we also see that the petitioner did not fell any
necessity to examine any witness in support of his case.

The petitioner states in his petition that in the” year 1991-92 program was
taken for cultivation of cane in 100.00 acres of land at Bara Vita area under
his supervision and he succeded in growing cane in 82.00 acres of land and
cane was found in 54,00 acress of land after final survey. These statements of
the petitioner indicate that cane was grown in 54.00 acres of land in the year
1991-92, though the authority had a plan to cultivate cane in 100.00 acres
of land. Ext. Ka appears to show that the petitioner made statements before
the Inquiry Committee at the time of answering questions put in by the Inquiry
Committee in different modes admitting the charges brought against him. More-
over, if we see and consider the answers of the petitioner regarding question
Nos. 86-87 put in by the Inquiry Committec at the time of inquiry, we
see that the petitioner admitted all charges brought against him. Now
we quote here question Nos 86-87 and answers thereof (Ext. Ka).
"ot pb | Tl 7 AFR wfedld Wi 2¥Ae, (TWEEA AT i)
q TAEa =lEle ot (Tl T9 9y = e

B wiTlr (0w 7 Ave afewt 9t g, oin AT A%y
gify 2pttema fasb =t 14t arRice =ify Gt A g dfrew fon Ami
7 wrata e s ARl Hpa )l =i B REom o fr e
FEm o RE F@EAl B—uhR  9fEeiee 9fiR g 9y o
All these apply prove that the charges brought against the petitioner were
true and the petitioner admitted the same. So, all these go to prove that
the charges brought against the petitioner were proved.

We have seen earlier that the O.Ps failed to produce any paper regarding
suspension of the petitioner for the second time and the additional charges
brought on 24-6-92 for the second time and the petitioner was suspended for
the second time. The petitioner as P.W. 1 admitted in his cross examination
that another charge was brought against him on 24-6-92 and he was suspended,
He also admitted that by this charge brought on 24-6-92 the authority directed
the petitioner to file hazira in the Office. He also admitted that he was
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absent from the Office from 1-7-92 to 22-8-92. In this regard the matter will
be clear if we quote question No. 58 put in by the Inquiry Offizer to the
petitioner and his answer thereof. Question No. 58 and his answer are:—
Yol e ARt @ A% B A (e f4-s cat B R8-w-n B R
wire fafes ofcmtet (WS 3t @ arfizeis wdm Ta0 201 7oEds
At afwe Dfem dew G T, S @ w-s-a% 86 90--53 3 wifitd
oG AT AT T GEh e anfiEsimate deta mm gt
Fiaea (1 =qafers apt=e fgoag, widae @ wadfEfe s fer Bi-aifs
=t it wtic cem, fam s afers wmAfTs (et i wify =apendt )
All these facts and material evidences on record prove beyond reasonable doubt
that the charges brought against the petitioner by the authority were proved.
So we can conclude that the charges brought by the authority against the
_ petitioner were not baseless and prematured as alleged by the petitioner.

It is true that on the strength of inquiry report submitted by the Inquiry
Committee, the pertitioner was dismissed from the service by the authority.
In view of my above findings 1 hold that the petipner was rightly prosecuted
with and he was dismissed from the service in compliance with law. So, I
find. no irregularity and illegality in dismissing the petitioner from service by
the authority. :

Moreover, it is well established principles of law that the Labour Court is
not an Appellate Court, So, this Court has no jurisdiction to -re-assess the
evidences recorded by the Inquiry Committee. for considering his case.

Therefore, having reagard to my above finidngs and on considering all the
facts, circumstances of the case and material evidences on record I hold that
the petitioner is not entitled to get relief as prayed for.

In the result, the Complaint Case fails.
The learned Members were discussed and consulted with.
Hence, it is

ORDERED

That the Complaint Case is dismissed against O.P. No. 1 and 2 on con
test without any order asto cost.

SUDHENDU KUMAR BISWAS
Chairman,
Labaur Court, Rajshahi.
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Suonday, the 1st day of September, 1996 -
P.W. CASE NO. 1/92

l. Syed Aowar Hussain, Sjo. L. Mumtazul Karim of MNuniagari,
2. Syed Abdul Hye, S/o, Syed Abdul Wadud of Nuniagari,

3. Sri Probhat Chandra Sarker, Sfo. L. Phanindra Nath Sarker of Gridhari-
pur, all P.O. Palashbari, :

4. Upendra Nath Saha, S/o. L. Sashi Bhusan Saha of V-AID Road,
P.0. Gaibandha, 1 Dist. Gaibandha ;

5. Khandakar Md. Saleh, Sfo. L. Khandaker Mohsin Ali of Kamal
Kachna, P.O. and Dist. Rangpur—Petitioners.

Versus
l. S.A. Imam Area Manager (LEAF), Rangpur Leafl Factory.

2. Habibir Rahman, Personel Executive,
Rangpur Leaf Factory both of Killaband, P.O. & Dist. Rangpur.

3. Mowaruddin Ahmed, Director Personnel,

4. Chariman, Board of Directors, Bangladesh Tobacco Co. Ltd.
3 & 4 at 18-20 Motijheel Commercial Area, Dhaka-1000—Opposite Farties. ®

1. Mr. Abul Kashem, Advocate for the petitioners. )
2, Mr. A.K.M. Badruddoza, Adyocate for the Opposite Parties.

JUDGMENT
This is a case U/S 15 of the Payment of Wages Act, 1936.

The Case of the petitioners Syed Anwar Hussain, Shed Abdul Hye, Sri
Probhat Chandra Sarker, Upendra Nath Saha and Khandaker Md: Saleh is,
in short, that the petitioners have been working as Seasonal Temporary Clerk
at Palashbari Leaf Depot of Bangladesh Tobacco Co. Ltd. fiom 1976-77 con-
tinuously in each season till May 31, 1991. The petitioners worked in each
season begining from the 12th March to 31st May of each year for purchase
of tobacco leal. As per noimal practice of the Company the seasonal workers
are colled to work in the season.’ In the ‘purchasing season of 1991 the
petitioners were not called, So the petitioners filed applications to O.P. No. 1
for employing them as Seasonal Clerks, but O.P. No. 1 refused to entertain
their applications. The petitioners brought the matter to the notice of-local
Jeaders of political parties and then demanded immediate employment of the
petitioners as wsual in 1991. .On 30-5-91 O.P. Nos. 1 & 2 in collusion with
other O.Ps called the petitioners to their Office and asked them to put their
signatures on syclostyled papers without allowing them to go throught the
pal:ic:s, The petitioners refused to put their signatures and at this 0.P. Nos, 1
& 2 told them in a threatening manner that they would terminate their services
and deprive them of all benefits. Accordingly the petitioners put their signa-
tures in cyclostyled papers without knowing their contents out of fear, On
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1-6-91 O.P. Nos. 1 & 2 summoned the petitioners to the office of O.P.
No. 1, The O.Ps 1 & 2 handed over written letters dated 30-5-91 to the
petitioners and paid them Demand Drafts dated 1-6-91 of Sonali Bank, Kella-
band Branch, Rangpur for service benefits to the petitioners. The petitioner
on having the written letters dated 30-5-91 became surprised to learn that they
themselyes applied on 30-5-91 expressing their unwilingness to serve in the
company in future. The service benefits paid to the petitioners was too inade-
quate and it was cdlculated according to the Memorandum of Settlément
signed on 15-8-91 between the Management and the Union for a period of 2
years from 1988 to 1990. The petitioners were not paid their dues according
to the Memorandum of Settlement for the period 1990-92 though they were
illegally removed from service with effect from 31-5-91. So the petitioners
have been deprived of their benefits which they were entitled to in terms of
Memorandum of Settlement 1990-92. Be it noted there that O.P. 4 closed
down its ‘Factory of Chittagang on 30-12-91 and before closing of the Fac-
tory he pave six months notice in advance to his employees conveying his
decision of closing his Factory and offered to Tk. 1,00,000 to each of the
employees as- ex-gratia benefit. On receipt of the letter dated 30-5-91 the
petitioners filed a joint petition to O.P. No. 1 by registered post protesting
their illegal removal from service by forcibly obtaining their signatures on
30-5-91, but they received no reply from him. The petitioners then sent appli-
cations by registered post to O.P. No. 3, 3-6-91 to O.P. No. 4 on 26-8-91
to 0.P. No. 4 on 1-10-91 , to O.P. Nﬂ 3 on 1-10-91 and again to O.P,
No. 4 on 2-11-91 and agi:m to OP. No. 3 on 12-11-91 as well as to other
authorities of the company for redressing their grievances but they got no
reply from them. On the arbitrary and illegal action of -O.P. Nos. 1 &2
the petitioners have not only been forced to loose their employment but they
have also been deprived of their legitimate benefits. The petitioners are entitled
to get their wages in accordance with the terms of Memorandum of Settlement
signed on 14-8-91 between the Bangladesh Tobacco Co. and the Sramik Kars
machari Union replacing the earlier Memorandum of Settlement of 1988-90
and thereby increasing the pay structures of the workers  with effect from
1-10-90. The petitioners are entitled to get total claim of Tk, 12,35,397.69 for
arrear wages, Bonus, Gratuity, WPPF, 5% profit, extra gratia, Group Insurance,
P.F. Festival Allowances, Uniform Allowances, Cigarette Allowances, MNotice
pay etc. Petitioner Nos. 1 —3 are entitled to Tk. 2,45,760.69 each and Peti-
tioner Nos. 4 & 5 are entitled to Tk. 249,057 81 each. Hence the petitioners
brought this case praying for an order directing the oppaﬁuc parties to pay
the unpaid wages and financial benefits to the petitioners in terms of Memo-

randum of Settlement signed between the Management and the workers on
14-8-91 which came into effect on 1-10-1990,

0.Pz 1—4 have contested the case by filing a joint written statement and
additional written statement denying the material allegations made in the
petition and contending infer alid that the case is not maintainable in its
present form, the petitioners have no right to file this case and the case is
not maintainable in this Court,
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The facts of the case of O.P. Nos. 1—4 are, in short, that the Palashbari
Leaf Depot tnder Rangpur Leaf Factory is a seasonal Establishment and it
runs for & particular period of the.year between March/April and it continues
to May/June. During this period ‘the Leaf Deport purchases and collects
Tobacco leaf for the Factory in view,of the/fact that tobacco leaves are pro-
duced available in this season. Thereafter, the leaf Depot closes its function
and the seasonal workers and employees are terminated and released after
close of the season and the Seasonal workers are, however, if required again
emploved according to the necessity during the next tobacco leaf purchasing
season, if they make themselves available for work during that season and

- after the close of the season they are again terminted and released in the

similar manner. The petitioners were seasonal workers for the purpose as
stated above, ~ The petitioners voluntarily submitted applications to the O.P,
No. | contending ¥nfer alig that they were not interested to offer themselves

for employment with Bangladesh Tobacco Co, Ltd. in future. In the Applica-

tions they prayed for payment of theirall legal dues and they also requested
for payment of additional financial benefits in consideration to their services.
The compay carefully considered their respective cases and on huminitarian

ground they were pleased to grant the petitioner's benefits like Gratuity, Pro-

vident Fund (own contribution), 3057 Investment Fund of Workers Profit

Participation Fund up to 1989, Ex-gratia and additional Ex-gratia in lien of
Co.’s contribution to provident fund vide letter under Rel, No. R/PG/I dated

May 30, 1991. The retitioners, on being satisfied with the generous gesture
of the O.Fg reccived their legal dues from the Accounts Department of the

Company in full and final seitlement of their claims was mude out of their

petitions dated 30-3-1991. The petitioners were terminated from their seasonal

employmeit on 13-5-90 and they were never called for their work thereafter

and the long term agreement was signed on 14-8-91 between the Management

and the Union and the same was given effect from 1-10-90. So this long

term agresment which came into force aiter about 5(five) months from the

date of the terminations of the petitioners can not be applicable to them in

their claims of benefit. The petitioners were given their full termination

benefits, besides the termination benefits as a gesture of generosity the company

decided to .give them extra financial benefits- and the petitioners were paid

handsome Ex-gratia payment and additional. Ex-gratia in lieu of company's

contribution to the Provident Fund which they were not .at all entitled to

undeér law. The petitioners have filed this test’ case with a speculative view

to muke an attempt to cxplore the possibility of geiting more exira financial

benefits according to the hMemorandum of Settlement signed on 14-8-91 which

came into effect from 1-10-90. The petitioners have claimed illegal amount of
Tk, 12,35397.69 for benefits. So the petitioners are not entitled to other-
cleims which they have made out in the enclosed list and as such the case

is liable to be dismissed with' cost, :

POINTS FOR DETERMINATION \

{. 1Is the case maintainable in its present form ?
2, Is the case barred by limitation?
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3. Are the petitioners eutitlnd to get an order directing the O.Ps to pay
the petitioners unpaid wages and financial benefits in accordance with the
terms of Memorandum of Setflement signed on 14-8-9]1 between the
Management and the Workers as prayed for ? -

4. 'w.’hpt reliel, if any, the petitioners entitled to ?

HNDIHGE ﬁHD DECISIDN

All the points have been taken up tugcthcr for the sake of cnnvemence of
discussion and brevity,

At the time of hearing of the case the petitioners examined two witnesses
-including petitioner No. 3 Sri Probhat Chandra Sarker, as P, W. 1 who stated
the case of the petition. Documents marked Exts. 1-1(Ghae), 2-2(Gha), 3-3(Uno)
#4-4(Cha), 5, 6-6(Ka) and 7 were admitfed into evidence on behalf of the
petrs. The contesting defence examined only witness A.B.M. Salehuddin
Ahmed, Personnel Executive, -Rangpur Leaf Factory, as D.W. 1 who stated
the defence case and documents .marked Exte, Ka-Ka(3), Kha, Gﬂ.-Ga[4},
Gha-Gha(4),  Uno, Cha, Chha, Ja, Jhi, Eno and Ta were adr.ruttr.--:l into evi-
dence on behelf o tha Opposite Parties

Tt is not disputed that the petitioners Syed Anwar Hussan Syed Abdul
Hye, Sri Probhat Chandra Sarker, Upendra Nath Saha and Khandakar Md. .
Saleh were appointed by fhe O.P to wosk as Seasonal Temporary Clerks at
Palashbari Leaf Depot of Bangladesh Tobacco Co, Ltd. from 1976-77. Itis
not also disputed that the” petitioners wonld work in each season beginning
" {rom the 12th March o the 3lst May of the year for purchase of tobacco
- lea® and their services were ferminated and they werersleased actordingly at

the end of the purchase period of eacn year. At the time of hearing the
petitioners tried fo plead a case thar they were permanent Seasonal Clerks
~and- fo prove the asertion P.W 1 Sri Probhat Chandra.-Sarker stated in his
sxamination in ch'e! that they were permanent Seasonal Clerks under O.Ps.
In eross P.W 1 admitted thet the petition was drafted by their engaged
- Lawyer their initance and they put their signitures in the pétition afer going
through it, Tbe petitioners slate in para 1 of the petition that the petitioners
bayz been working as seasonal Temporary Clerks at Palshbarl Leaf - Depot
of the Banglad:sh Tobuczio Co. itd. «ince 1976.77 This statement of the
petitioners indizated that the petitichers were Tempcrary Sez:onal Clears,
Eats. Ka Ka(3), the letters of Area Manage ¢+ (Lea®) Rangpa- Leaf Area of
Exts. Ka-Ka(3), the letters. of Area Manager (Leafs;, Rangpur Leaf Area of
different dates addressed to petitioner Probhat Chandra Sarker and Ext. Kha
the notice Elaled 5-5:1990" of Bangladesh «Tobacco Co. Ltd. show that the
petitioners have been mentioned that they we-e Seasonal Temperary Clreks,
P.W. 2 Syec Abul Kashem stated io his deposition that the pefitioners were



AT (G, T1S1AE, GENE 90, Shav Al

e —— — - i e

Seasonal Temporary Clerks. So from the above Anidings and on considering

the evidences on record we can conclude safely that the petitioners were

‘S:cns,nnal Temporary Clerks at Palashbari Leaf Depot of the Bangladesh Taobacco
g, Ltd. '

Ext. Kha, the notice dated 5-5.1990 given to the petitioners by the autho-

Jity of Bangladesh Tobacco Co. Ltd. shows that the temporary employnent

of the petitioners was terminated with effect from 13-5-90 by the authority
and the petitioners were adyised to collect their dues from Palashbari Leaf
Depot on 13-5:90. The defence definite case is that the petitioners were not
given any call- notice to work as Seasonal Temporary Clérks after 13-5-90,
P.W. 1 who stated the case of the petitioners admitted in his deposition that
they were given no call notice after 13-5-90. P.W. 1 also admitted that the
petitioners were terminated from their temporary employment on 13-5-90 .
So from the above findings it is clear that the petitioners were not employed
to purchase tobacco lchui Seasonal Temporary Clerks in Palashbari Leaf
Depot after 13-5-90. :

. The petitioners+allege that the O.P. Nos, 1 & 2 called them to their

‘Office und threatened them to put their signatures in cyclostyled papers on the

assertion that they.would be terminated from their services if they would oot

‘sign the papers. The petitioners out of fear signed the. cyclostyled papers

withgut knowing their contents. Patitioner's further case is that O.P. Nos. 1
& 2 summoned them to their office and handed over written letters dated
30-5:91 and Demand BPrafts dated 1-6-91 to the petitioners for their service
benefits. AL this the petitioners came to know that they applied on 30-5-91.
expressing their unwillingness to serve in the Company in future.”On the other

' hand defence contention is that the petitioners voluntarily submitted applications

to O.P. 1 on the assertion that they were at interested to offer themselves
for employment with Bangladesh Tobacco Co. und they prayed for payment of
all their legal dues and some additional financial benefits and accordingly the

0.Ps gave them Gratuity, Provident Fund (own contribution), 30% Investment
Fund of Workérs Profit Participation Fund upto 1989, Ex-gratiz and addi-
tional Ex-gratia in lieu of Co.'s contribution to provident fund vid:1lqtt=i:
under Ref, No. R/P/G1 dated 30-5-1991. Exts. Ga-Ga(4) are letters of the
p-étitim‘:qrs. Exts. Ga-Ga(4) show that the petitioners praved to the -Area
Manager (Leaf) , Bangladesh Tobacco Co. Rangpur Leaf Factory, Rangpur
that they do not want to serve in Bangladesh Tobacco Co. and they prayved
for service benefits and additional benefits. P.W. | admitted in his deposition
the signatures of the petitioners in the application Exts. Ga series. The
petitioners are educated persons. The contention that they were threatened to
put their signatures is not believable. P.W. 1 stated that they did not make
any G.D. against the alleged threat for signing the. applications. So, the
statement of the petitioners regarding alleged ‘threat is not reliable. Exts.
2-2(Ga) and Gha series, the calculation sheets, show that the petitioners were
given service benefits. Ext. Uno appears to show' that the benefits were given
to the petitioners by issuing Demand Drafts. P.W. | admitted in his depo--
sition that Bangladesh Tobacco Co. prepared the calculation sheets and the
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- Accounts Department asked the petitioners to collect their dues, P.W, 1 also
admitted that they were given Demand Drafts and each of them received the
Demand - Draft by putting their signatrues in the sheet Ext. Uno, P.W: |
also admitted that tgc:.f drew the amount of their respecttve Demand Drafts.
If the petitioners were forced to put their signatures in cyclostyled papers by
threat, ‘the petitioners had ‘no- earthly reason to” receive the service benefifs
given in Demand Drafts issued on the calculation of their benefits vide chart

* stated above and the petitioners had no earthly reason to withdraw the amouat
if they were forced to put their signatures in the applications for leaving the
job.* All these indicate that the petitioners willingly submitted applications for

. removing their job and they withdraw the same. So, ‘the petitioners are

now stopped fiom raising the point that they were forced to sign in the

applications, for leaving the job. . ; n

The petitioners have filed some photostat copies (Exts. 1-1(3) of some daily
papers on the allegations that the statements of the locallzaders were pablished
in the Daily papers. The petitioners did not examine any Editor of those
Daily papers in support ‘of their contention. More announcement does not
prove a thing to be true. The petitioners have filed some photostat copies
_(Exts. 3 series) of some allegations made to the Ofiicers of Bangladesh Tobacco
Co. We have seen carlier that the petitioners willingly sibmitted their appli-
cation for leaying their job: So, the subsequent applications (Exts. 3 series)
do not help the petitioners in any way, - -k :

Ip this case the petitioners-have pryed ior an order directing: O.Ps to
pay them wages, financial beneffits in accordance with the terms of Memoran-
dum of Settlement signed on 14-8-91 which came into effect on- 1-10-1990
between .the Management and the workers. We have seen eatlier .that the
“petitioners were terminated by the Bangladesh Tobacco Co: by the Notice
dated 13-5-90 (Ext. Ka) from 13-5-90. We have also seen earlier that the
petitioners were Seasonal Temporary Clarks and the Bangladesh Tobacco Co.
authority would c.llthem for work starting from March to May of the each
year and their service was to be terminated at the closing of temporary work
by May of each year and the petitioners were not called /by any notice after
13:590,  Admitiedly the Memorandum of Settlement was signed on 14-8-1991
~which came into effect from 1-10-90. So, itis clear that the Memorandum of
. Settlement signed on 14-8-91 came into effect long after the termination of
the petitioners from seivice. In view. of my sbove findings I holds that the
petitioners are not entitled to have any order directing the O.Ps to pay them
the service benefits in accordance with the terms and conditions of Memorandum
. of Settlement signed on 14-8-1991. The petitioners nllese in the petition
that O.P. No.- 4 closed. its Factory at Chittagang on 31-12-91 and before

closing of the Factory O.P. No. 4 gave /6 months notice in advance to Hhis
employees conveying his decision of closing of his Foctory and offered
Tk. 1,00,000 (one lack) to each employee, but no such benefit was paid to
the petitioners. The p'ctiriuners have not filed any paperto show that the
employees of Ciiittagung were paid Tk. 1,00,000 (one lack) each and the emplo.
yees of the Chittagang Factory were: temporary staff like them. D.W. | who
stated the defence casestated that the employees of Chittagong Factory were
permanent workers and they were given Tk, 45000 each as refundancy
payment, D, W, | was not cross exnmi;;cd that the point of the employees
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" of Chittagong Factory were permanent workers, The statement of D.W.

1 to the flect that each of them. was given Tk. 45000 was not denied.
Exts. 2 series show that the petitioners were given Tk. 27,000 each as Ex-
gratia. So the payment made by the authority to the emplovees of Chitta- -
g;ng Factory has no materajal bearing in case of payment to the petitioners
of this case. - i

The petitioners' have filed this case U/S 15 of the Payment of Wages Act.
1936. The learned Advocate appearing on behalf on the O.Ps contended that
the petitioners were terminated from service with cffect from 13-5-90 and the
petitioners filed this case on 22-1-92 and assuch the casc 4s hoplelssly barred
by limitation. Section 15 of the Payment of Wages Act, 1936 provides for
filing of the case for claims arising out of deductions from the wages or

. delaying the payment of wages or persons employed or paid in that area

Section 15 of the Payment of Wages Act provides that such case shall be
presented within six months from the date on which the deductions from the
wages was made or from the date on .which the payment of wages was. due
to be paid. In this instant case the petitioners admitted that they received
service benefits given hy the O.Ps on 1-6-91. In this case the petitioners have
not filed any petition for condonation of delay, The petitioners also did not
explain satisfactorily asto why then failed to come to this Court within the
statutory period of limitation. So, having regard to my above findings and
on considerting all the facts circumstances of the .case and -meterial evidences
on record T hold that the case is hopelessly barred by limitation. =~ £

5

The contesting- O.Ps state in para 6(a) of the wrilten statement that the
case is not mainteinable in the Labour Court at Rajshahi as the O.P.
MNos. 3—4 are residing i Dhaka having thejir Office there. So the case falls
within the jurisdiction of 2 Labour Courts and in that case 2nd Labour
Court, Dhaka is the propsr forum for presentation of this case. At the time
of hearing the contesting O.Ps did not argue on this point. We haye Seen .
earlier that the pefitioners htve failed. to prove their case and as such they
were not entitled to get relief prayed for: So, [ do not find any reason to
discuss the point referred to in para 6{a) of the weritten statement as the
0.Ps did not press on this point, ; &

Therefore, having regard to my above findings and on considering all the
facts, circumstances of the case and materizl evidences on récord I hold that
the petitioners are not entitied to get relief prayed for.

I; therefore, reply the points under determination -against the. petitioners, .

“Hence, it is L p =

ORDERED

. that, the'P, W, Case is dismissed on contest against sole O.P. Nos. 1to 4
without any order asto cost. : ;

SUDHENDU KUMAR BISWAS
. Chaivman.
Labour Court, Rajshahi.

-
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Monday, the 1st July of 1996
P.W. Ca%e No, 1971992

K.B. Rahman, Retired Boiler Fure.mﬂn, i :
Rangpur Sugar Mills Ltd., Mahimagan) Gaibandha—Pevritioner, g

: Vepsus

General Manager, Rungﬁur Sugar Mills Ltd., Mahimaganj Gaibandha—
Opposite party. ;

_ 1. Mr. Korban Ali, Advocate for the Pretitioners.
2. Mr. AJK Md. Shamsul Abedin, Advocate for the Oppbsite party.

JUDGEMENT ;
This is a case under Section 15 of the Payment of "Wages Act, 1936.

The case of the Petitioner is, in short, that petitioner K.B. Raohman.
joined as Fitter Boiler House on 15-9-38 in the Rangpur -Sugar Mills Ltd.
‘He was- then promoted to the post of Boiler Assistant on 1-6-68 and then to
Boiler Foreman on 29-4-86. He served upto 30-1-92 and went on retirement
He would all-along live in the Colony of the Mills. Before 1967 his residence
was rentfree quarter. In 1967 EP 1| D C took up the Mill along with other
Mills and the authority fixed monthly rent of Tk. 5 and the same was adjusted
from his pay, On 15-5-86 the House Rent:Comimttes metin a meeting for
refization of the house rent of old F type oneroomed dormatory-quarter
and new F type guarter (attached to the Mosque) and fixed house rent of
_Tk. 10 for old F Type quarter and Tk. 3% .of the pay for new -Ftype
quarter (attached to the Mosque) and they decided <hat the same would be
effective from May, 1986. The petitioner: all along “would residg in old F
type one roomed dormatory quarter and he paid House rent of Tk. 10 per
.month from May, 1986. and the petitioner was never defaulter in paying
house rent. - After retirement of the petitioner the authority gave him a cleare-
nce certificate and accordingly the authority calculated his retirement benefit.
vide Memo No. A-152 dated 16-2-92. At the time of final payment the
petitioner came to learn that the authority would delay to clear his final pay-
‘ment for accounts of payment of house rent. On 18-5-92 the petitioner filed
an a'‘pplication to the authority contending inter alia, that the petitionerwas
not defaulter in paying house rent. The authority without considering his
prayer paid his final bill on 3-8-92: by deducting the house rent of Tk, 61,100
Hence the peitioner brought this cas¢ for an order directing the-O.P. for
_payment of Tk. 61,100 to the petitioner.

; 0.P. has contested the case by filing a written statement denying most of
the material allegations made in the petition and contending imnter alia that
“the petry has no right to file this case,-that the case is not maintainable in
this Court and the case is bad for 'defect of parties. s

Defence case is, in short, that the petitioner along with someother employees. '
and Officers of Rangpur Sugar Mills Ltd, would reside in the Mill Colony
and by violating the law and order they withdrew the house rent allowance
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and as such it caused loss .of Tk. 545,395 'in the year, 1986-87. The petitioner
would reside in the new F type quarter (attached to the Mosque) and he
withdrew the house rent allowance amounting to Tk. 61,100. A" meeting con-
sisting of the Representatives of Ministry of Industry, Department of Govern-
ment Audit, Bangladesh Sugar & Food Industries Corporation and the Mill
on 17-10-92 and 18-10-92 in the Mill. In the meeting it was held that the
Mill faced loss of Tk. 545,395 as the Employees and Officers of Rangpur
Sugar Mills Ltd, withdrew house rent allowance in the year 1986-87, So the
petitioner is not entitled to relief sought for and the case isliable to be
dismissed  with cost. L : :

Now let us see whether the petitioner is entitled to get an order directing
the GO.P. for payment of Tk. 61,100 as prayed for. '

It is admitted that the petitioner K.B, Rahman was an- employee of
defferent posts in Rangpur Sugar Mills Ltd. and he went on retirement on
30-1-92. It is admitted that the petitioner allalong resided in the quarter of
the Mills and he was allowed to withdraw the house rent, Itis also admitted
that at the final payment of retirement benefit the house rent amounting to
Tk, 61,100 withdrawn by the petitioner was deducted at the time of his final

* payment.

Now we are to see here asto.whether the petitioner withdrew the house
rent illegally. In this case neither of the parties examined: witness. The
learned Advocate appearing on behalf of the petitioner contended that house
rent was imposed at the rate of Tk, -1057 per month from 1967 and accor-
dingly his client paid the same. The leanred Advocate further contended that
his client _would all along live in old F type -quarter which is known as
Junior Staff Quarter for which Tk. 10 psr month was realised and assuch
his client was never defaulter in paying houss rent and as per decision of the
authority his client would withdraw the house rent. On the othier hand the
learned advocate for the O.P. contended that the pelitioner was provided with
proper accommodation and he would live there with members of his family
and as such he was not justified in withdrawing the house rent as per provi-
sions of National Pay Scele, 1977. From the above submission it is deided
that the petitioner was a resident of Junior Staff Quarter of the Mill concerned.
Ext. 8 is the Membo beating Nol Ref. No. LR[SF-25/282, dated. 7-7-78 of the
Head .Office of Bangladesh Sugar & Food Industries Corporation. In this:
etter it was decided by the Bangladesh Sugar & Food Industries Corporation
hat, “*A family accommodation will mean and include mimimum one room/
two rooms having pucca floor, pucca wall with pucca RCC Roof and provi-
tions for independent kitchen, Latrine and running water.,'"" The - Corporation
also observed that the accommocation which do not come within the purview
of the above definition shall be treated as barrack/dormatory accommodation
for all practical purposes ds per provisions of NPS & (National Pay Scale
and IWC. The Corporation also directed the General Manager, Rangpur Sugar
Mills Ltd, Rangpur to take necessary action in this regard and the decision

should be effective from 1-7-77. Ext, 9, the Office Order under Ref. No.
RSMJHR-78/dated 3-8-78 of Rangpur Sugar Mills Lidl, Rangpur goes",
As per Head Office letter No, LR/S-F-25/282, dated 7-7-78 (Ext. 8) the follow-
ing quarters of this Mills are heareby declared as Barrack/Dormatory accom-
modation, The Officers, - Stalf & Workers who are in  N.P.8,/IWC and
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residing- in the éluarters mentioned below are entitled tohouse remt alluwunu::,u'
fringe benefits w.e.f. 1-7-77 as per rules :

Senior Staff Quarters—Units (20),

Junionr Staff Quarters—Units (16).

Labour Quarters—Linits (32), e,
- 4. Quarter of Pesh Tmam attached to Mosque—Units (1)
ce:. The Dy. Chief Accountant, RSM Ltd. for information & necessary action.
cc'The Civil Engineer, RSM Ltd. for information. ;
cc: M.F, : y ; r

L e L

From thie above findings it is clear tha the authority of Rangpur Sugar
Mills Lid. passed Office Order as per direction-of the Bangladesh Sugar &
Food Industries Corporation that the Officers, Staff and workers who were in
~ National Pay Scale/TWC and residing in the quarters Sr. Stalf quarters, Jr. *

Staff quarters, Labour quarfers and quarfer of Pesh Tmam (attached to the
Mosque) of Rangpur Sugar Mills Ltd,_were entitled to housed rent allowancef
fringe beneffit’ with effect from 1-7-77. Eat. 10is the Allotment of quarters
under Ref. No. G/Accom-32/82 dated 27-9-92 of General Mahager of Rangpur
Sugar Mills Lid. Ext. 10 shows that Junior quarters vacated by one Mrs
Moorjahan Begum was alloted to K.B, Rahman, Boiler Attendant (Petitioner).
From the above findings it is‘seen that the petitioner was allotted a quarter
of Junion Staff quarter which was as per -decision of the authority of the
concerned Mill was Barrack/dormatory sccommodsation. and it was not a
family accommodation . As perdecision of the Bangladesh Sugir & Food
Endpstriea Corporation. The O.P. did not file any paper to show that the
petitioner was allotied any other quarter for family accommodation other that
Junion Staff quarter. So it can not be said beyond reasons that the petitioner
K.B. Rahman was allotted a family accomodation quarters,

. The O.P. filed some documents which are marked Exts. Ka, Kha, Ga, Gha
series, Umo series, Cha series, Chha, Ja, Eno, Ta and Tha, Ext. Kais a
cértificate issued by Deputy Chief Engineer of Rangpur Sugar Mills Ltd.
Ext. Ka shows that F type building of residential area of the Rangpur Sugar
Mills Ltd, is 560 squire fl. in area haviig 2 bed rooms, Bath room{Latrine,
Kitchen and asbestos roof. The petr. ‘statés in his petition that theré is 2
typeés of quarter, one is old F type and the other is new Fitype. These
statements of the petitioner were not denied by the O.P. Ext. Ka does not
show' that there are 2 typas of F type quarters. So this certificate can not
be a batrer to the tlaim of the petitioner. Moreover the O.P. has not proved
by sufficient evidences that the petitioner was allotied sucha F type quarter
‘mentjoned in Ext. Ka, The O.P hus filed some papers Exts, Uma & Cha Series
regarding National Pay Scales. These papers are not helpful to the O.P, in
any marnner, since.the O,P. has failed to prove that the petitioner was given
quarter for family ‘accommadation. Rather, wehgve seen earlier-that the Mill
authority allotted a .quarter which was Barrack/Dormatory in favour of the:

petr. Ext. Ta is a Chart of Rangpur Sugar Mills Lid. for realisation of
house rent allowance drawn by some of the Officers and Staff including
the petitioner before us for the year 1986-87. It appears fromExt, Tatha
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it has been alleged that the petitioner K.B. Rahman withdrew Tk. 61,100 as
house rent for the period from 1-7-86 to 31-1-92, We have seen earlier that
the petitioner was allotted a Jr. Staff quarter (Vide Ext. 102 and’ the same
was a Dormatory [Barrack accommodation as per decision of the Bangladesh
Sugar & Food Industries Corporation and Mill authority (vide Exts. 8 & 9
respectively). So from the above findings it is seen thatthe list for realisation
of Tk. 61,100 alleged to have been drawn by the petitioner illegally from
1-7-86 to 31-1-92 has no basis at all.

The learned Advocate for the O.P. contended that the house rent drawn
by the petitioner was proposed to be deducted from his final pay bill on the
eve of Fu's retirement was under the direction of Bangladesh Sugar & Food
* Industries Corporation and as such the case is not maintainable without implea-
ding the Corporation a party in this case. The O.P. did not file any paper
to show that under the direction of Bangladesh Sugar & Food Industries
Corporation the amount withdrawn by the petitioner was deducted. Rather,
we have seen earlier that as per diredction of the Bangladesh Sugar & -
Food Industries Corporation the authority of Rangpur Sugar Mills Litd,
opined that Jr. Staff quarter which was allotted to the petitioner was a

Barrack/Dormatory accommodation and the same was not a family accommo-
dation and the petitioner and other who were allotted sueh quarters were
allowed to with draw the house rent alluwanceffringe' beneflts. All these
show thtat a valuable right was accrued in. favour of the petitioner and
others. A right once vested cannot bedivested. The O.P. has not pleaded
any case that the above dcecision of he auhority .of Rangpur Sugar Mills
Ltd. was set aside.” The O.P. has not adduced any evidence to the effect.

Therefore, having regard to my above findings and on considering all the
facts. circumstances fo the case and materials evidences on rtecord | hold
that the patitionss bas been able to prove heyond all reasonable dopbt that
the snthority lillegally deducted Tk. 41,100 drawn by the petitioner as house
rent from his final bill of retirement and 35 such of farther hold that the

¥ petitioner is entitled to relief sought. for.

1, therefore, reply the point under determination in favour of the petitioner.

Hence, it is
ORDERED

that the P.W. Case is allowed on contest against the sole O.P. without
any orderasto cost.

The O.P. is directed to pay the petitioner Tk. 61,100 deduction from- his
final pay within 30 (thirty) days from the date of receipt of this order.

SUDHENDU KUMAR BISWAS

el Chairman,
-'_Labowr Court, Rajshahi.
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