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A Bill further to amend article 96 of the Constitution of the People’s
Republic of Bangladesh

WHEREAS according to article 7 of the Constitution, all powers in the
Republic belong to the people, and their exercise on behalf of the people shall be
effected only under, and by the authority of, this Constitution; and

WHEREAS as the solemn expression of the will of the people, the
provisions relating to impeachment, resignation or removal, respectively, of the
President, the Head of the State, the Prime Minister or the Speaker (articles 52,
57 and 74 of the Constitution enacted in 1972) still remains unchanged; and

WHEREAS the power to remove a Judge of the Supreme Court on ground
of his misbehaviour or incapacity was conferred to the Supreme Judicial Council
by Changing article 96 of the Constitution enacted in 1972, by the military ruler
through unconstitutional means of martial law proclamation namely the Second
Proclamation (Fifteenth Amendment) Order, 1978, Second Schedule; and

WHEREAS such amendment brought by the Martial Law Proclamation is
against the sprit of article 7 of the Constitution; and

WHEREAS in most of the democratic countries in the world, the principle
of accountability of the Judges of the superior court, like other organs of the
State, lies in the Parliament consisting of the elected representatives of the
people; and

WHEREAS reinstating the power to remove a Judge of the Supreme Court
on ground of his misbehaviour or incapacity by the elected representatives of the
people in the Parliament is consistent with the overall sprit and structure of the
Constitution; and

WHEREAS it is expedient and necessary further to amend the Constitution
for revival of article 96 of the Constitution enacted in 1972;

It is hereby enacted as follows:—

1. Short Title—This Act may be called the Constitution (Sixteenth
Amendment) Act, 2014.
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2. Substitution of article 96 of the Constitution—In the Constitution, for
article 96, the following article 96 shall be substituted, namely:—

“96. Tenure of office of Judges.—(1) Subject to the provisions of this
article, a Judge shall hold office until he attains the age of sixty-seven years.

(2) A Judge shall not be removed from his office except by an order of the
President passed pursuant to a resolution of Parliament supported by a majority of
not less than two-thirds of the total number of members of Parliament, on the
ground of proved misbehaviour or incapacity.

(3) Parliament shall by law regulate the procedure in relation to a resolution
under clause (2) and for investigation and proof of the misbehaviour or
incapacity of a Judge.

(4) A Judge may resign his office by writing under his hand addressed to
the President.”.

Statement of objects and reasons

In accordance with article 7 of the Constitution of the People’s Republic of
Bangladesh, all powers in the Republic belong to the people, and their exercise
on behalf of the people shall be effected only under, and by the authority of, this
Constitution. On its reflection, in the Constitution enacted in 1972, there were
provisions relating to impeachment of the President, the Head of the State (article
52), resignation of the Prime Minister for ceasing to retain the support of a
majority of the members of Parliament (article 57), removal of the Speaker by a
resolution supported by the votes of a majority of all members of Parliament
(article 74), and removal of a Judge of the Supreme Court pursuant to a
resolution of Parliament supported by a majority not less than two-thirds of the
total number of members of Parliament (article 96). Though the provisions
relating to impeachment, resignation or removal, respectively, of the President,
the Prime Minister or the Speaker still remains unchanged; the military ruler by
unconstitutional means of Martial Law proclamation namely the Second
Proclamation (Fifteenth Amendment) Order, 1978, Second Schedule, conferred
the power of removal of a Judge of the Supreme Court on ground of his
misbehaviour or incapacity to the Supreme Judicial Council consisting of the
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Chief Justice and the two next senior Judges which is against the sprit of Article
7. In most of the democratic countries in the world the principle of accountability
of the Judges of the superior court, like other organs of the State, lies in the
Parliament consisting of the elected representatives of the people.

In the foregoing circumstances, to reinstate the sprit of article 7 by reviving
the provisions of article 96 of the Constitution enacted in 1972 for removal of a
Judge by the Parliament, the Bill namely the Constitution (Sixteenth
Amendment) Act, 2014 is hereby introduced in the House of the Nation. It is
expected that if the Bill is transformed into an Act, the basic structure of the
Constitution relating to the accountability of the Judges of the Supreme Court to
elected representatives of the people along with enhancement of the people’s
reliance to the independent judiciary shall remain upheld.

Anisul Hoque
Minister in-charge.
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