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Heard both sides. Al the time of "hearing, the Ld. Advocate
for petitioner Md. Hiru Mia states that the petition dated
13.8.97 filed by him for trial of the case at Circuit, court Bogra is
not pressed. Therefore. this petition be Tejected. The Ld.
_Advocate for petitioner further submits that the petitioner is
not attending the Court for a long. So, he is not inclined
to proceed with the case. The Ld. Advocate for accused
contends that as the petifioner is not interested to proceed with
the case, the same may be dismissed and the accused be dis-
charged. The petitioner Md. Hiru Miais not in contact with
his engaged lawyer and he is absent.

Hence, it is

ORDERED'

. Thatthe Criminal Case be chsnnssed ALLusad Sona Mla
is discharged.

Md. Abdur Rahaman Patwari.
Chairman, :
Labour Court, Rajshahi. '
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Present ! Md. Abdur Rahman Patwari,
Chairman, Labour Court, Rajshahi.

Date of dalii}ery of Judgement—22nd Sept. 1997.
Emigration Case No. 3/96
I, Assistant Director, Employment and Manpower Ofiice,
Bogra—Comainazt. p
: -Versus
1. Md, Hasan Mia ;
2. Md. Samsul Alam (Bakul Master)—Accused.

" Mr. Benoy Kumar Gosh, A P P for Complinant.

Mr. Chitta Ranjan Basak, Advocate for Accused,
The Case in the Complinant;

The Case in the Complinant in brief is that aceused Md.
Hasan Mia came to village Chandihara dnd gave prmpnsal to
send Sanwar Hossain. son of witness Emdadul Haque Prama-
nik to Malayasia. He assured that Tk. 35,000 would be avail-
able as loan from bank, If .res? of the amount of Tk. 40,000
(is paid in cash) he: himself would send him to Malayasia,
When witness Emdadul Haque Pramanik informed accused Md,
'Shamsul Alam (Bakul Master) about the proposal of his son
accused Md. Hasan Mia, he replied that his advice may be
followed. = Subsequently witness Emdadul Haque Pra‘uanik
paid Tk. 25,000 on 11-11-93 at 4 P. M. to accused Md. Hasan
Mia in presence of the witnesses. That on the night follow-
ing the same day aecused Md. Hasan Mia accompanied  with
Sanwar Hossain went to Dhaka by night coach and that
Sanwar Hossain under went medical test, there. That Sanwar
Hossain came back home after three days. After two months,
accused Md. Hasan Mia came from Dhaka and told witness
Emdadul Haque Pramanik that banks have postponed granting
of loan to finance passage abroad. Thereafter he demanded
further sum of Tk, 35,000 as probable outstanding charge for
Malayasia and disclosed that otherwise there was no change

of getting back Tk. 25,000 paid earlier. That witness Emdadul
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Haque Parmanik paid Tk. 35,000 to accused Md. Hasan Mia
on 20-01-94 at 7 A. M. in presence of the witnesses'by selling
goats and house hold articles etc.” Accused Md. Hasan Mia
went to Dhaka on the samz daybycoach, Later on accused
Mgd. Hasan Mia wrote some letters on several occasionsassuring
him about sending of Sanwar Hossain to abroad and those
letters have been preserved by this.

’I'he furiher case of witness Emdadul Haque Pramanik is
 that after two months accused Md. Hasan Mia again‘ came
. from Dhaka and told him that within a week there would be
a flight for Malayasia and advice him to pay remaining sums
Tk. 15,000 in cash. Witness Emdadul Hague Pramanik collec-
ted Tk. 15,000 as loan by executing deed and paid said Tk. 15,000
to accused.Md, Hasan-Mia on 24-03-94.. After 10 or 11
months, accused Md. Hasan Mia came back from Dhaka and
when he put pressure upon him due to lack of.progress about
his son’s departure for Malayasia, accused Md. Hasan Mia
showed a false VISA and told him that he \(Sanwar Hossain)
mightgo to Dhaka the next day for flight to Malayasia. When .
witness Emdadul Haque Pramanik enquired about Aroplane
ticket, accused Md. Hasan Mia replied that the Plane ticket
might be purchased on arrival in Dhaka. As a result there
was s@spicion in his mind and he went to Employmenf and
Manpower Bureau, Dhaka ascertain about genuiness of the
said VISA where the Authority after properscrutiny informed
him that it was a false, VISA.

It is also a case of the mmplamant that when witness
Emdadul Haque Pramanik was sure about the ill motive of accused
Md. Hasan Mla and Jearned that accused Md. Hasan Mia was
repaying money obtained from different persons on similar pre=
text he went to Rangpur and that with the helf of Chairman,
Kaprikhal Union Parisad a Salish was held. In the said salish
accused . Hasan Mia agreed to come to Chandihara to
execute an undertaking for repaying the money he fook from

i
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him in presence of the witness. Accordingly accused. Md,
Hasan Mia came to Chandihara on 20-03-95 and executed an
undertaking on a stamp paper of Tk. 50 demonition in presence
of the witness with a promise to repay the said money within
one month. But he did not keep his promjse. So witness
Emdadul Haque Pramanik gave him tagid and he put him
under threat. Ultimately he filed a complaint before the
Deputy: Commissioner, Bogra and that as per his (D.C.'s
direetion Social Welfare Offieer, P.S. Sariakandi, district Bogra
held: an enquiry and submitted a report under Memo No.,
144, dated 12-09-95 AD/28-05-1402 BS stating about involve-
ment of accused- Md. Hasan Mia in:the matter of misappro-
priation of money of witness Fmdadul Haque Pramanik.

The next case of the complainant is that the accused got
W licence for exporting Manpower from Bangldesh to abroad.
That they by accepting money fradulently in the name .of
sending witness Sanwar Hossain to Malayasia committed off. nce
U/S 21 & 23 of Emigration ordinance, 1982. Hence the case.

The record shows that on receipt of coriiplaint on26-06-96
the Court examined thz complainant U/S 200 Cr. P.C. and cogni-
xance of the offence was taken U/S 21 & 23 of the Emigration
Ordinance, 198.. Thereafter warrants were issued upon the
accused who on receipt of the same appeared before the Court.
Subsequently on their prayer the were enlarged on bail. That
on 13-10-96 chargeswere duly framed agiinst the accused.
They plead:d not guilty and claimed to be tried. At lhe time
of trial, prosecution examined 8 witnesses and defe-¢: cross
examined them. Some papers were marked as Exhibits. After
close or evidences the accused were examined U/S 342 Cr, P.C.
Tee accused adduced no D. W.

The defence case as it appears from the trend of G-oss
examination of the P.Ws and suggestions put to them is that
ons Abdul Hye, a sergent of AIR Force, took money from

H—



§¥30 qren cies, @felds,. feeras §, SISV

%ﬁ-—__——__.—.—_—"—-—
- witness Emdadul Haque Pramanik for sending his son Sanwar
Hossain to abroad. He is'a husband of the niece of witness
Shahadat Flussain (P.W.-7.) On the other hand P.W.-7 Shahadat
Hossain is @ son-in-law of witness Emdadul Haque Pramanik
(P.W.-2). So real culprit. Abdul Hye was not brought to the
scence intentionally, That witness Shahadat Hossain (P.W.-7)
is a uncle of accused Md. Hasan Mia and cousin of accused
Shamsul Alam @ Bakul Master. . They are residents of the
same homestead. There is a d"ispute: amongst them about some

jmmovable properties. Thereforc the complainant at the ill
advices of witness Emdadul Haque Pramanik (P.W.-2) entangled -
them in this case with ulterior motive. :

Discuss_ions of evidences of .the P.Ws.

P.W.-1 Md. Abu Zafar is an Assistant Director of Employ=
ment and Manpower Bureau, Bogra. He has slated in exami-
nation in chicf that Deputy Commissioner, Bogra forwarded a
complaint and an enquiry report to his office and that on th
basis of that complaint he instituted the case. As per his
identification, the complaint filed before the Court was marked
as Exhibits-1 while his signatures were proved as Exhibits 1/1,
1/2.-1/3 and 1/4.  He also identified the complaint filed by
witness Emdadul Haque Pramanik before the Deputy Commissio-
ner, Bogra as Exhibit-2. He has further stated in examination in
chief that the preliminary report dated 12:09.95 received through

' the Deputy Commissioner, Bogra is on record. He has also stated
in examination in chief that witncss Emdadul Haque pramanik
has stated in his Complaint filed before the Deputy Commi-
ssjoner, Bogra thathe paid to accused Md. Hasan Mia Tk.
25,000 on 11.11.93 Tk. 35,000 on 20.01.94. and Tk. 15,000 on
24.03.94. Accused Md. Hasan Mia along wijth witness Sanwar
. Hossain went to Dhaks for sending him to Malaysia, But
subsequently instated of senaing him to Malaysia sent back
him home. Witness Emdaul Haqie Pramanik demanded dack
his money. But accused Md. Hasan Mia did not refunded the
money. Accused Md. Hasan mia gave a false VISA to
witness Emdadul Haque Pramanjk and that after testing atﬁe

' genuingss of the said VISA by Bufeau of manpower, Dhaka

‘he was told that it was a false VISA. After that Emdadul
Haque Pramanik arranged Salish through the good .offices of
local Unjon Parishad, On that basis accused Md. Hasan Mia
executed an undertaking on a stamp paper of Tk, 50 to the

i it
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effect that he would repay the money, He has next stated in
examination in chief that Deputy Commissioner. Bogra was
sure about genuiness of the allegation on getting the same enqi-
ifed into and after that he forwarded’ all relevant papers to him
for filing a case. He disclosed that the accused possess no valid
licence for exporting Manpower to abroad.

During cross examination by the accused he said that he
perused the enquiry report dated 12.09.95 and the contents
of ‘the enguiry report is .true. He furtheér said that as. per
report accused Hasan Mia is a student and that Abdul
Hye a Sergent of Bangladesh Air Force cheated “him. He
also said that in the enquiry report there is no mention about
any undertaking. He admitted that accused Shamsul Alam @
. Bokul Master gaveno undertaking.. He further admitted that
sergent Addul Hye is not an accused. He also admitted that he
did not see the VISA procured by accused Md. Hasan Mia. He
has next admitted that he has no personal knowledge. Defence
gave him suggestion that he over looked the averment of the
snquiry report and being infiuenced brought this case. He denied
the suggestion. : :

P. W-2 Emdadul Haque Pramanik is the father of witness .
Sanwar Hossain. He has stated in examination in chief that
~accused Md. Hasan Mia came to his house on 11.11.93 and
addressing him as Nana maternal grand father told that Malaw[.-
asia is imporIting Manpower from Bangladesh. He further told
him to send his son Sanwar Hossain to Malayasia. In this
context he proposed to himto pay Tk. 25,000 in cash and assu-
red him that he would adjust Tk. 40,000 from Bank loan. He
“has further stated in examination in chief that he discussed the
matter with accused Shamsul Alam @ Bakul Master who advised
him to agree with the proposal of accused Md.. Hasan Mia.
After that he came back homeat his village at Chandihara and
in~ presnce of witness Wahab Mahari, Sanwar Hossam, Fazlar
Rahman, Farid uddin, Israt Ali.and Shahadat Hossain @ Fulu
Mia paid Tk. 25,000 to accused Md. Hasan Mia on 1 1.11.93 at 4
p.m. After that on the night following of this day, accused
d. Hasan Mia accompanied with. Sanwar Hossein went to
haka by night coach. After three days, Sanwar Hossain came
back home and told him that he underwent Medical test,
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He has further stated in examination in chief that after two
months accuscd Md. Hasan. Mia came from Dhaka and told
him that banks posponed grenting of loan. So he claimed
further sum of Tk. 35,000 from him in cash and that he paid
* Tk, 35000 on 20.01.94 in presence of the witnesses and accused
Md, Hasan Mia went to Dheka -in the evening, He has also
stated in exeamination in chief that accused Hasan Mia wrote
two lctters to him from Dhaka, That accused Md, Has:n Mia
came from Dhoka efter two menths and told him that the
flight was sheduled on the next weck and-he demanded Tk, 15000
as Icsidue flight fare, He paid him Tk, 15000 on 24.03.94 and
he Icft for Dacka, Meanwhile accused Md. Hasan Mia wrote
him one or two letters from Dhaka, He was putting pressure
upon accused Md. Hssan Mia to send his son abroad. Accused
Md. Haszn Mia came home after 11/12 months and told him
that the flight was on the following day and thathe came home
for his son Sanwar Hossain. He showed him a VISA. He en»
quircd about Air Ticket «nd accused Md. Hasan Mia informed
that he would purchese ticket on arrivalin Dhaka. As a result
as suspicion arose in his mind he gotthe alloged VISA scrutini-
std in the Bircau of Employment #nd manpower in Dhaka
whereipon he wes informed that it was not a genuine VISA.

He has stuted in examination in chief thatlater on he heard
that accused Md, Hasan Mia fraudulently collected money from
some other persons as well on the plea of sending them abro-d
and he was paying brck their money. That meanwhile he refu-
- nded the money of one Mitu. Then he requested the accused
to n-find his m ny. But the accused did not pay his money
He atrong 'd a szlish through the g-odoffices of the local U.P,
Cheirm.n. Accisid Md. Hesen Mia expressed his disire to
exceute an 1nd rtiking in the prisince of the witnesses who
wire prosint chere he ceeepted the money. Subsequently accused .
Md. Heson Mi . exeeutd an ind. 1t king on a st:mp paper of
Tk, 50 on 20.03.95. end undirtook to pay back the money
within a month. After one month, he went to the house of accu-
scd Md, Heson Mia @nd he assured him that he was arranging
fund. But after 8/10 days, accused Md, Hasan Mia refuscd to
pzy backthe money and he threatnod him. Therefore he filed
a compl.mt, Exhibit-2, before the Deputy Commissioner, Bogra.
H: prov: d his sign tire a5 Exhibit 2/1. He hss further st ted
in ¢x min tion in chi f th-t the accised gt no liccnce to cxpori
Manpower abroad and that they misappropriated his' money,

-
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During cross excminction he said that when talk w:s held
for sendi g his son to abroad he did not csk zecvsed Md. Hasen
- Mia as to whetker he possessed licinco for exporting manpower
abroad. He further scid thethe come to learn that the accused:
got no licence before he filed complaint before the D puty Co-
mmissioner, Bogra. H: admitted that tiere is a Bureau of Muin-
power at Bogra and a lawyer advised him to file the case through
Bureau of M-npower. He further zdmirted that the complzint
filed by him before the D:puty Commissioner was written by
his son in law Shahidul ‘Islam &s per his instructions, Ha also
acmitted thot Abdul Hye a scrgeant of Benglacesh AIR Force

was the husband ofthe niece of his another son in-low Shaha- -

dat Hossz2in (Fulu Miz). He told that he didnot contsct with
with Abdul Hye for s-nding his son abro:.d. He tan not say
if Abdul Hye was in Dacka ornot at that time. D fince give
him sugg:stion that his son in law Shihadat Hosszin had talk
with Abdul Hye for sending Sinwar Hossain abroad and that
he used to visit his rtesidence. He depide the siggsstion. He
s2id that accused Shamsul Alom @ Bakul Mastor is 2 cousin of
his son in law Shahzdot. He can not say whothr his son in
law Sh~h~d2t Hoss~in got eay dispute with accuscd Shamsul Alem
@ Bokul Muster, D fonce gave him sugg stion that he had trans-
ection with Addul Hye for scnding his son zbroid. But he
filed the complaint cgzinst the accused =t the ill advice of Sha-
hudat Hossain to save Addul Hye. He denied the siggostion.

He admitted that his wife was a family planning worker
at Chandihara within P. S. Shibgonj under district Bogra and
that he was a tailor Ly profission in thet place. But due to
eyo defect, he gave up his work recently. Now he stys at
his nztive home at villagz Raninagir under P, S, Sharizkandhi.
He further admitted that he is acquainted with accused Md,
Hasan Mia after marrizga of his dauvghter Sclina with Shaha-
dat Hosszain, He also admifted that he got no written docu-
ment ‘ about payment of moncy to accused Md., Hasan Mia.
He told that his witnesses hail from Sharizkandhi and Nimer-
para. That Nimer para is quater mile frcm Chandihara, That
Chandihara is a Bazar and that population of that Bazar is
about 3000 cr 4000. -That Chancihara  is within U. P. Roy
Nagar. Tho U. P. Chairman and ward Members are not
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witness as regards peyment of money to accused Md, Hasan
Mia Salish wes held at Rafrikhal. The Chairman and Mem-
ber of Kafrikhal Union Parished are nct witnesses in this
case. That accused Md. Hasan Mia is a student and his
father accused Shamsul Alam (@ Bakul Master isa schcol teacher.

Defence gave him svggestion that he paid no money to
accused Md. Hasan mia and that accused shamsul Alam did
not tell him to pay money. Defcnce gave him further sugges-
tion that at the bad counsel of Abdul Hye and Shahadat

Hossain he filed thi;‘l false case. He denied both these suggestion.

Prosecution recalled P. W.-2 in ecxamination in chief. He
identified an nndertaking dated 20.03,96 Exhibit-3 purporatedly
executed by accused Md. Hasan, Mia on & stamp paper of
Tk. 50/. He marked signatures of accuscd Md. Hasan Mia as®
Exhibit 3/1 and 3/2. 2

In cross examination he said that the stamp was purchased
through Babu on 11.11.93. Then he said that it was 20.01.95.
He admitted that he did not enclose the original undertaking
with his complaint forwarded to the Dcputy Comissioner, Bogra..
Defence gave him suggestion that he manufactured a fabricated
un._:jertaking'and that accused Md, Hasan Mia did not execute
any undertaking. He denied the suggestion.

P.W.-3 Sanwar Hossain has stated in examination in chief
that he is familior with accused Md. Hasan Mia and Shamsul
Alam  and that they were present in Court Room. He has
- further stated in examination in chief that accused Md. Hasan
Mia obtained Tk. 25,000 from his father on 11.11.93. for
sending him to malayasia and he accompanied him to Dhaka where
he under went Medical test. After three days he come back
Chandihara from Dhaka. That after 2 or 3 months accused
Md. Hasan Mia came from Dhaka and told his father
that banks were no longer advancing money for exporting
Manpower and he claimed further sum of Tk. 35.000 from
his father. That on 20.1.94 his father paid Tk. 35,000 to
accused Md. Hasan Mia and he went to Dhaka. That after
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8 or 10 months accused Md. Hasan Mia again came from
Dhaka and on 24.3.94 his father paid Tk. 15000 to him. He
hasalsostated in examination in chief that he himself witness
wahab, Farid uddin, Fazlar, Isarat Ali and Shahadat Hossain
were present at the time of pa}.rment of money to accused
Md. Hasan Mia on those occasjons. -

He has stated in examination in chief that Md. Hasan Mia
took him fo Dhaka for sending him abroad on different dates
~and he could not arrang: flight for him. He has further stated
in examination in chief that his. father demanded back moncy
from accused Md. Hasan Mi1 and there was a Salish at his
locality. Accused Hasan Mia wanted to execute an undertaking
promising pzyment of the amount. Than he came to Chandi-
hara and executed an undertaking on 20.03.95 on a stamp
paper of Tk. 50. But he failed to pay back the money as
prnmused

During cross examination he said that accused Md. Husin
Mia wasa student and he used to live at a Mess. He himself
used to stay with accused Md. Hasan Mia at'the Mess. He
saw no official there. He further said that he read upto class
V or VI and can read papers. He can-not say who and how
Agents export Manpower. He admits that he did not g0 to
police station. He further admits that witness Shahadat
Hossain is his brother in law.and they worked as tailors, He
also said that the money paid to accused Md. Hasan Mia
were of 500 demonitionsand that his mother saw payment of
money and she is not a witness. He next said that he heard
-that Abdul Hye was employed in Bangladesh AIR Force and
‘he did not see him. He cannot say whether Shahadat Hossain
went to Abdul Hye or not. He admits that Abdur Rashid is
his cousin and he is an employee of Agrani Bank in Dhaka.
~ Due to his paucity of time he could not make contact with
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any body in this respect. Defence gave him Sngcstmn that

thay paid n> monsy to accussd Md. Hasan Mia and he tuok
no money from them. He demed the suggestion.

v, W.~ 4 Md. Israt Ali has stated in examination in chief
that he is familiar with Emdadul Haque Pramanik and accused
Md. Hasun Mia. He bas further stated in examination in
chief that accused -Md.. Has.n Mia rteccived Tk. 25000, Tk.
35,000 and Tk. 15,000 on 11.11.93. 20.01.94 and 24.03.94
© Tespectively. But accused Md. Hasan Mia could not sent his
son abroad. Accused Md. Hasan Mia executed an undertaking
on a stamp paper of Tk. 50. demonition promisingto pay
back Tk. 75000. He was witness in the said- undertaking.

“During cross examination hesaid that he came to court
with Emdadul Haque Pramanik and he received no summons
from the Court. He admitted that Emdadul Haque pramanik
bore his cxpenses. He further admitted that he knew accusd
Md. Hasan Mia form 11.11.93 and before hand he was not
known to him. D .fence give him sugg:stion that he isa yes
man of Emdadul Haque Pramanik and he was tutored by him.
He denied the sugg stion.

P.W.-5 Feriduddin has stated in examination in chief that
he is acquinted with Emdadul Haque Pramenik and accused
Md. Hasan Mia. He has further statud in «xamingtion in
chief that eccised Md. Hasan  Miu, obtained Tk, 25, 000, Tk.
35000 and Tk. 15000 in three instalments from Emdzdul Haque
Pramanik witha promise of sending his son abroad. Butashe
ailed to send him abroad, he exceited an undertzking over a
stamp of Tk. 50 promising to rcfund the money. He was a
witness in that Unduitekin g, Stbscquently zccused Md. Hesan
Mia did not pcy back the amount.

In cross examination he said that he came to Court on rec:pt
of news from. Emd'dAH ue Pramenik. He admitted thothe paid
his convcyance charge. Dofence gove him s gg stion th.t zccu-
sed ‘Md. Hussan Mia n.ca.-‘:lwd no mon.y from Endadul Haque
Pramanik and he executed no undertaking He denjed the

suggestion.
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P.W.-6 Abdul Wahab is adeed writerand he is attached to
Sadar sub-Registrar's Office. Bogra. He is acquinted with Emdadul
Haque Pramanik and accused Md. Hasan Mia. He has stated
in examination in chief that as par request of Emdadul Haque
Pramanik he went to his house at Chandihara on 20. 03. 95.
He gave him a stamp paper of Tk. 50 demonition and he star-
ted scribing a dsed. Atthat tims, heasked accused Md, Hasan
Mia the reason therecf. He informed him that he recived Tk.
75000 from Emdadul Haque on ex:cuse of sending manpower
abroad. He has further stated in eximination in chief that after
writing of the deed was over in presence of the witnesses, he
obtained signatures of accused Md, Hasan ' Mia. thereon. He
identified the said deed and his signature before the Court.

During cross examination he said that he is a licence holder
scribe and renewed his licénce upto date. He has furtherstated
in examination in chief that his houseis less than quater mile -
=way from that of Emdadul Haque Piamanik. He admits that
Sadat sub-Reglstrar‘, Office, Bogra is 12 mile distance while
Shibgonj sub-Registrat’'s Office is 6 mile. away from his house.
Defence gave him suggsstion that he did mot accused Hasan
Mia anything and that he told him nothing, Deafence further
gave him suggestion that no deed was written by him. He
denied hoth the suggastion. He admitted that he came to Court
to depose as per information received from Emdadul Haque
and got no summons seperately, He told that he arreived at
Bogra Sadar sub-Registrar's Office, Bogra at his own expense
and came to Court from there. Defence also gave him suggestion
that he deposed falsely. He denied the suggsstion.

P.W.-7 Md. Shahadat Hossain @ Ful Babuisa tailor. Emdadul
Haque Premanik and - the -accused are known to him. He has
stated in ¢xamination in chiefthat accused Hasan Mia addressing

as uncle tole that' he is enggaed in expoiting manpower
a’hmad. Then he replied that he has a brother in law (wife's

J
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brother) and he would inform him the same. Thereafter he
told his father in-low about the same. His father in-law went
to accused Shamsul Alam and that as per his counsel he agreed
to pay moncy to accused Hasan Mia.

He has further stated in examination in chief that on
11.11,93 accused Hasan Mia came to the house of his father
in-law at village Chandjhara and received Tk. 25,000 from his
father in law (P.W.-2). Thereafter ho left for Dhaka alongwith
his brorher 1n law (wife's brother) Sanwar Hossain where he
(P.w.-3) stayed for three days and underwent Medical test.
After some moths accused Hasan Mia came from Dhaka and
on 24.03,94 took Tk, 35,000 from his father in-law, and he
went to Dkaka. That on 20.01.95 he again took Tk, 15,000
from his father in law (P.W.-2) and left for Dhaka, But as
accused Hasan Mia was unsuccessful in sending Sanwar Hcssain
abroad. They demanded refund of their money. There was
a salish. They claimed money. Accused Hasan Mia came fo
vilage Chandihara and executed -an undertaking at village
Chandihara overa stamp paper of Tk. 50 in presence of himself
‘witness Isarat Ali, Farid, Fazlar and Bachhu Mia.

In cross examination he said that he lives at Chandihara
and work as a tailor, His father said that he went to Dhaka
with accused Hasan Mia on some occasion. He admits that
one Abdul Hye is a husband of his niece and that he is an
employee of Bangladesh ATIR Force. He replied that he was
not aware of whether Abdul Hye cxported Manpower abroad
and that he did not go to his quater. He also sajd that one
Mitu paid moncy to accused Hasan Mia for sending him abroad.
He admits that the nick name of Abdul Hye is Badsha and
that Addul Wahub is his elder brothsr. Deafence gave him
suggestion that they paid moncy to Abdul Hye. He denied
the suggastion. In reply to a question expressed his ignorance
as to whether Abdul Hye and his brother Abdul wahab had
any contact with public in connection with export of Munpower,
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He admits, that there is a village by name Paiyarabandha
under police station Mithapukur of district Rangpur, He fur-
ther admits that his nick name is Ful Babu. He also admits that
one Amjad Hossain of village Paiyarabandha instituted a cri-
minal case over stealing of Deep Tubewelland he was in jail

hajot. Defence gavé him suggestion that there was ro salish -
and there was no talk with the accused about any Manpower
export. The defence gave him further suggestion that accused
Hasan Mia accepted no money from them. He denied the
suggestion.

He admits that he read upto class one or two and that
some how he can read by spelling words. He further admits
that accused Shamsul Alam is a teacher of a High school for
the last 25 years, He also admits that he went to Dhaka with
accused Hasan Mia and he gan not say where he deposited
the money. Defence gave him suggestions that they tried to
save Abdul Hye and implicated the accused falsely owmg to
family dispute. He rephed that it was not true.

P.W.-8 Md. Fazlar Rahman is a neighbour of Emdadul
Haque. He has stated that he know the accused. He has
further stated in examination in chief that the accused took
Tk. 75,000 from Emdadul Haque for sending his son abroad.
But the accused could not send him. He has also stated in
examination in chief that accused Hasan Mia executed an
undertaking on 20-03-95 Exhibit-3 and that he was present at
that time. He proved his signature as Exhibit-3/3.

During cross-examination he said thzt his thouse is quarter
mile distance from the house of Emdadul Haque. He admits
that the accused hail from district Rangpur and that their
homestead is 40/42 mile distance. He also said that he saw
the accused on 20-03-9/ for the first time. He admits that
whandihara is a Bazar. Defenee guve him suggestion that
accused Hasan Mia executed no undertaking and that he depo-

- sed falsely as he is a neighbour of Emdadul Haque. He denied
the nugzeitmn
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FINDINGS AND DECISION

The complaint case is that accused Md. Hasan Mia gave
proposal to send Sanwar Hossain (P.W.-3), son of Emdadul
Haque Pramanik (P.W.-2) to Maleyasia. P.W.-2 agreed to his
proposal. He pzid Tk. 25,000, 35,000 and 15,000 on 11-11-93,

0-01-94 and 24.03-94 respecctively to accused Md. Haszn Mia
who killed time and finally he failed to send him to Malayasia.
. He, however, executed an undertaking Exhibit-3 promising to

refund the money which he ultimately did not refund.

P.W.-1 has stated that witness Fmdadul Haque Pramanik
(P.W.-2) submitted a complaint (Ext.-2) before Deputy
Commissioner, Bogra who got the matter enquired into
forwardsd the complaint of P.W.-2 topether with enquiry
report dated 12-09-95 Eng/28-5-1402 Bang to him for filing a
case. He admitted thet he filed a complamt (Ext~1). He
supported the contents of Exhibit-1 before the court. -

P.W.-2 Emdadul Haque Pramanik a detailed discription of
back ground of his allegation and proved his complaint (Exhi-
bit-2) filed before Deputy Commisioner, Bogra, Accused Md.
Hasan Mia received money from him and on presure he gave hum
a false VISA which he got scrutinized and was certain that
the said VISA was false. Therefore when he demanded back
his money from accused Hasan Mia he exccuted an undertak-
* ing promising to refund thé money. The Ld. Advocate for
prosecution submitted that by executing exhibit-3 accused Md.
Hasan Mia admitted taking of money from P.W.-2. The Ld. Ad-
vocate for defence argued that accused Md. Hasan Mia put no sig-
nature on Exhibit-3 and it is concocted. Ona glance the signature
appearing on Exhibit-3 and signature appearing in the Voka-
latnama dated 22-1-96 in the name of Md. Hasan Mia appears
to be similar. beside there are qther evidences on recore
ageinst him, '

P.W.-3 and P.W.7 are son and son-in-law of Emdadul
Haque Pramanik. They narrated how accused Hasan Mia took
mcney from P.W.-2, how he gave false assurance and undor what
circumstences he exccuted an undertakiug Exhibit-3, P.W.<4

and P.W.-5 stated that Emdadul Haque paid money to aceused
Md. Hasan Mia on 11-11-93, 20-01-94 and 24-03-94.
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P.W.-5 told that he wrote an undertaking Exhibit3 and
obtained signature of accused Md. Hasan Mia thereon. P.W.-8
said that he was present while scribé wrote Exhibit-3. He
marked his signature as Exhibit-3/3.

The Ld. Advocate for defence contents that P.W.-1 is an
official witness and he has no personal knowledge about alleged
transection. The Ld. Advocate for the defence further contents
that P.W.-2, 3 and 7 are father, son and son-in-law. So they
are mot disinterested witnesses. The Ld. Advocate for defence
also contents that P.W.-4 and P.W.-5 are chance witness.
The case Wwas instituted by Bureau of Manpower. But they
 without summon came to court to depose inthe request
of Emdadul Haque Pramanik. The case was instituted on
the basis of complaint filed by Emdadul Haque Pramanik before
Deputy Commisstoner, Bogra. He lost his money. So arrival
of P.W. 4 and P.W. 5 before the court as per information of
P. W. 2 is not harmful. The Ld. Advocate for defence next con-
tends that payment of money by Emdadul Haque to accused
Md. Hasan Mia was not proved by independent witness, In
. our views the evidence of P. W.2, P.W.3, and P.W.7 have no con-
tradiction as régards payment of money to accused Md. Hasan
Miz by P.W.2. Moreover P.W.4 and P.W.5 corroborated them,

The Ld. Advocate for defence submits that P.W.2 stated..
that VISA. supplied by accused Md. Hasan Mia was verified
in tho Bureau of Employment and Manpower, Dhaka and they
allegedly found the same as false. But it is curious that the said
false VISA was not seixed by them. The Ld. Advocate for
defence further submits that P. W. 2 said that the stamp was
purchased on 11.11.93 and then he said on 20.01.95 but in
fact Exhibit-3 was written on stamp paper purchased on
20-03-95. So, according to him stamp of dated 11.11.93 or

20.1.95. was not produced before the court. In our view
P.W.2 mentioned the date of purchase of stamp as 11.11.93
or 20.01.95 by slip of tongveand it was not very fatal. Because
P.W:6 and P.W. B corroborated executing of undertaking
Exhibit-3 by accused Md. Hasan Mia. :
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- The Ld. Advocate for defence also submits that actually the
money Was taken by one Abdul Hye from Emd:dul Hague.
«He (Abdul Hye)is the husband of the niece of Shahadat Hoss-
ain Ful Babu (P.W.7.) On" the other hand P. W.7 is the son in
law: of P. W. 2. So Abdul Hye is relative of P. W. 2. Reversely
according to him P. W. 7. got dispute with Hasan Mia_ and
Shamsul Alam. So, out of mis-understanding Emdadul Haque’
filed complaint (Ext. 2) tefore Defuty commissioner, Bogra agai-
nst the accused and tried tosave Abdul Hye 4s PEer conspiracy
of P.W. 7. Itis in evidence that P. W. 7, iSa causin of accused
Shamsul Alam and accused Md. Hassan Mia is his nephew. .
S0 the accuseds are also relative of P, W.7. The matter of
dispute allegedly prevailing in between B.W. 7, and the accused
was not established properly. Moreover, during cross exami-
nation of P. Ws. the defence could not elucidate anything from
their month that Emdadul Haque paid money to Abdul Hye
On the Contrary P.W. 2, P.W. 3, P.W. 4, P.W.5 and P. W.7
said that Emdadul Haque - paid money to accused Md, Hasan
Mia. Therefore the submission of the Ld. Advocats for defence
. that out of enemity Emdadul Haque implicated accused Md.
Hasan Mia and he tried to save Abdul Hye has no leg to stand,
On analysing the evidences on record it is clear that zccused
- Md. Hasan Mia obtained money from P.W.2. Emdadul Haque
for sending his son Sanwar Hosssin (P. W. 3.) to Mzlayasia
although he has no licence and he is not a recruting agent for
export of manpower to abroad.

Under the facts and ciccumstances and in the light of for
going discussions we may ccme to the conclusion thet prosecu-
"tion has been able to prove the case againstaccused Md. Hassn
Mia beyond doubt. Therefore, he is found guilty of the offence
U/S 23 Emigration Ordinarnce, 1982.

As regards accused Shamsul Alam @ Bakul Master the alle-
gation agamnsthim is that P.W.2 Emdadul Haque Pramanik
‘discussed with him before ent:ring into transactions with accused
Md. Hasan Mia. Thuat accused Shamsul Alam @ Bekul Master
gave consent and thus he abbetted commission of the offence



by ‘accused Md., Hassan Mia. There is no averment in the
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compalint as to in whose presence hs advised witness Emdadul -

Huque to pay money to accused Md. Hasan Mia. None of the
P. Ws. told before the court on the point that they saw accused
Shamsul Alam was present in the venue on different duates when
accused Md. Hasan Mia accepted money from witness Emdadul
HE‘EIJE, Further more he is not a party in the undertaking,
Exhibit-3.

The Ld. Advocate for defence contends that accused Shamsul
Alam @ Bekul Master is a senior teacher of Zaigir High
School under P, S, Mithapukur, district Rangpur and that he has
been engeged in tedching profession for the last 20 years.  His
version is that itis not probable that he would abbet commiss-
ion of offcnce by any person otherwise-it is established by suffi
cient and satisfagtory evidences. We find that there isno rcason-
able evidence on record in this regard against this accused. It
may be noted that if for worst views it is taken that accused
Shamsul Alem @ Bekul Master was consulted and he gave con-
sent for peyment of money by Emdadul Haqie Pramanik to
avcused Md. Hasan Mia it dose not follows that he had crimi-
nal intension in mind. Thercfore, our conclusion is that the
charge framed against accused Shamsul Alam was not proved

beyond doubt.. So he is not found guilty U/S 21 of Emigration

Ordinance, 1982,

Hence, it is
: ORDERED

That accused Md. Hasan, Mia be convicted ' of the charge
U/S 23 of Emigration Ordinance, 1982 and sentenced to suffer

R. I for 4 (four) years and alsoto pay fine of Tk. 1000 (one
thousand) only in default to suffer R.I.for 2 (two) months,

Accused Shamsul Alam @ Bakul Master be acquitted from the
charge U/S 21 of the said Ordinance. Send accused Md. Hasan
Mia to jail hajat and issue conviction warrant.

Md. Abdur Rahman Patwari
Chairman. 22,9.97
Labour Court, Rajshahi.
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Inthe Court of chairman. Labour Court, Rajshahi.
' Present:- Mr., Md. Abdur Rahman Patwari
Chairman, Labour Court, Rajshahi.

Members :- 1. Mr. Md. Ismail Hossain, for the Employer.
2. Mr. Md. Abu Selim, for the Labour.

Date of delivery of Judgment- 2nd October 1997,
I.R. O. (Appeal) Case No. 26/96
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1. Md. Mukhlessur Rahman, President.

2. Md. Nuruzzaman, General SELI‘EI&I]’
Baby-Taxi & Tempo Malik Samity, Badalgachl Naogaon—
Appellants. :

W:rs us

1. Registrar of Trade Union, Rajshahi Division, Rajshahi—
Respondent No, L.

g M. Akram Hossain. President, Naogaon Zilla Baby-Taxi/
. Tempo Malik Samity. Regn.-No. Raj-1396—Respondent
No. 2. :

3. Md. Zahidul Tslam General Secretary. Naogaon Zilla
Baby Taxi/Tempo Malik Samity. RKegn. No. Raj-1396.
Respondent No. 3.

Representatives :- 1. Mr. Saifur Rahman Khan, Advocate
; for the Appellants.

7. Mr. S. M. Saifuddin Ahmed, Representa-
tive for Respondent No. 1.

3. Mr. Md. Korban Ali, Advocate for Res-
pondent Nos. -2 &_3.

JUDGMENT

This is an appeal U/S 8(3) of the Industrial Relal,mns Ordin-
ance, 1969. .

The case of the appellant, in brief, is that they are owners of
Baby. Taxi/Tempo under police station Badalgachi, District-
Naogaon. That with a view to from a- Malik Samity of Baby Taxi/
Tempo owners within the Police Station Badalgachi to maintain
cordial relationship between the owners and the workers, to
protect their own interest and for raising and resolving d1spute5
pertaining to their Transport/Vehicle business they have formed
a Trade Union under the name and style Badalgachi Baby Taxi
and Tempo Malik Samity. That the appllunts Md. Mukhlessur
Rahmun and Md. Nuruzzaman were elected President and
General Secretary ofthe Association. They drafted a constitu-
tion of the Assciation and the General Members of the Associa- -

F
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tion in & meeting approved the constitution with some madif_ica-
tions. Thereafter they forwarded the szme to Respondent No. 1
oD 15.5.96 with all rrelevant papers and infomations.

That the Respondent No. I raised some objections under
Memo No. R.T.U/Raj/469 dated. 16.5.96 and in facttha objec-
tion Iotter was posted after fome deoys. That the appellants
the rcceived the objection Ie tter of Respondent No. 1 on 22.5,96
and thiy filed petition on 03.6.96-after removing — ohjections
an cxp.cssed their willingness to make cmendment with regard
to any other requircments. that as the office bearars of Badal
g2chi Baby Tuxi and Tempo Owners Associction are not suffi-
ciently educated and they admits that defects were prevailing
in their original petition. The further case of the “appellants is
that the Respondent No. 1 rejected their prayer for registration
of their Association later on the plea that their reply was not
received by them which is not a fact, ‘Hence the appellants
preft?rrad this appeal.

The case of Respondent No. 1. in short, is that on receipt
of the petition of the appollants. They fornd some defects and
as per letter No. R.T.U/Raj/ 469 deted 16.5.96 they returned
the scme with a request to refile within 15 dzys after removing

- the defects, That the appellants did not re-submit their preyer
curing the d ficts pointed out. That the contentiorn of the appellants
that they were present.in the office of Respondent No. 1 on
03.6.96. is not correct. The further case of the Respondent No. 1
is that as the appellants failed to comply with their direction
thcy rejected the proyer as per provision of section 8(2) of

- LR.O., 1969, 1t is also the case of R spondent No. 1' that pro-

posed Associstion has no existence. Sothey have no rigat to
prefer this appeal. -

The case of Respondent Nos, 2 and 3 is that the appellant
are n .t membzrs of any cstablishment and they hive no locus
stan.i to form an Associztion. That the proposed Association
is based within the area of a police Station and that section
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54 of Motor wvehicle Ordinnance 1983 Read with clause IX
of section 2 of LR.O 1969 as amended by. Act No. 22 of
1993 is a bar and as per provision of section 54 as referred
to they have no satisfactory ground for preferring any appeal
for registration of their proposed Trade Union. That thc
appellants with a malafide intention of causing harm to the
Union of the Respondent Nos. 2 and 3 are trying to obtain
Tegistrution of the proposed Trade Union illegally.

POINT FOR DETERMINATION

1. Are the appeliants entitled to get an order directing
the Respondent No, 1. Registrar of Trade Union, R"jshﬂhl
to register their Proposed Trade Union.

. FINDINGS AND DECISION

The case of the appc]lants is that they are owners of Baby.
; Taxroempu ﬂndf:r ps;:.hce Station Badalgachi, District—Naogaon.
That with a view fo establish harmonious relationship in betw-
een them and workers, to resolvedisputes arising out amongst
them and to protect their own interest, they in a General
Meeting held on 22.1.96 Exhibit 1. formed a Trade Union as
Bzdalgachi Baby Taxi/Tempo Malik Samity of which Md..
Mokhlessur Rehman and Shahidul Islam were elected as
President and General Secretary respectively. That they applied
to the Registtar -of Trade Uuion, Rajshahi Divion, Rajshahi
on 15.05.96 for registration of their Trade Union.

The bone of contention of the Respondant No. 1 is that they
issused a letter under Memo No. R.T.U./Raj/469- dated 16.5,96.
Exhibit-5, requesting the Appellants to remove the -defects
within -15 days. But they .did not comply- with their request-
and, therefore, their preyer was rejected under Memo No.
R.T.U./ Raj/568 dated 03.06.96 Exhibit-8.
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Exhibit-7 is the Envelope and the objeection letter, Exhibit -
-8, was posted under its cover. It is evident that Exhibit-8 was
registered under serial No. 1543 on 18.5.96 at G.P.O- Rajshahi.
The Appellants submits that they received the objection letter.
Exhibit-8, on 22.5.96. It is not unlikely. The Appéllants submit
that they in reply wrote a letter on 03.6.96 to the Regisirar
of Trade Union, Rajshahi removingsome defects and expressing
their readiness to cure the rest and that they were préesent in
~ the office of the REngI‘raI‘ on 03.6.96. Exhibit-6 is the copy
of the letter written by the Appellants to the Registrar of
Trade Union, Rajshahi, It transpires from' the face of the copy
of this letter that the office ‘of the Respondent No. 1 received
the original letter dated 03.6.96. by afixing official seal and putting
signatures with' date of the receipient clerk. So the contention
of the Respondent No. 1 that they did not receive the letter
dated 03.6.96, Exhibit-6 does not stand.

*  TheAppellants got the objection letter Exhibit-5 on 22.5.96
and they were present in the Office of the Respondent No. 1
on 03.6.96 with their replies. Exhibit-6, which was within the
stipulated period of time limit of 15 days fixed by the Respon-
dent No. | This indicates that the Appellants were prompt in
their action and sincere to get registration of - their Trade
Union from Respondent No. 1. Therefore, the Respondent No.
1 was required to render co-opration and accord registration:
of their trade union subject to observing of formalities.

The Ld. Advocate for Respondent Nos. 2-3 contends that
as per clause IX of section 2 of LR.O,, 1969 as amended
vide Act No. 22 of *1993, Establishment means any offics, firm,
Indu-trial Unit, Transport vehicle etc. and that each class of
Transport vehicles such as Taxi/Baby Tuxi/Tempo operating
i a region of a transport comittee shall be deemed to be an
establishment while section 54 of Motor vehicle Ordinance,
1983 d:fines that jurisdiction of & transport comittee shall not
be less than the area of'a district in full or a Metropolitan
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city, The Ld.' Advocaté for Respondent Nos. 2-3 submits
that Trade Unions have to be organised Establishment wise
and there can not be at any given point of time more than
3 registered Trade .Union in dn esrabhshment Therefnre, he
upposr.ci the nppeal tooth dand nail, -

Section 2 Sub section XXVI of LR.C., 1969 defines Trade
Union as any combination of workman or employers formed
primarily for the purpuse of regulating the relations between
workman and employers, ctc. So keeping the aforesaid defina- -
tion in view we are constraimed to hold that proposed for-
mation of Malik Samity w;l] no doubt fall under the purview
of Trade Union.

The Ld. Advocate for Respondent Nos. 2-3 while parting
with  his submission conclued that Respondent Nos
2-3 also represent ‘Malk Samity’ of Baby Tam;rgmpu
of Greater Naogaon district. That there are 4s many as
eleven police stations under this district. Thut if a Trade
Union of Baby Taxj/Tempo is ‘allowed for each police station,
in that case the number of Trade Union of the owuners of
Baby Taxi/Tempo will be raised to eleven under the district,
As a result there is chances of more ‘than three registered
Trade Union of Malik Samity of Baby Taxi/Tempo in an-
establishment under the Transport Committee of Naogaon distriot
which will be contrary to the provision of law.

It is not denied that Respondent Nos. 2-3" lead a Trade
Union in the name of Malik Samity of Baby Taxi/Tempo
Plying in Greater Naogaon district. They did not furnish
papers to point out that there are alrcady at least two more
Trade Union of this category operating in the establishment
of Transport commitlee of Naogaon district. Beside, they could
noft place any specific law to the effect that- the restriction
quoted by them is equally applicable in the case of Trade
Union of Malik Samity as contemplated by the Appellants,
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In fine, the Ld. Advocate for Respondent Nos, 2-3 submits that -
in the ‘P' Form enclosed by the appellants: alongwith there

' . application, the number of members of the proposed Trade

Union ‘are 32. Amongst them Transport vehicles of 16 members
were shown on test, According to him as they are yet to obtain
registration and route permit, the presumption may be that
they are not operating in a region of a Transport committee and
as such the owners of those transport vehicles mneed not be
treated as members of the proposed Trade Union. He, how-
ever, does not challenge ownership of Transpoert vehicles by
them. Factually registration of Transport vehiclesand issuance
of Route Permit is a simple matter of formalities. So question
of operating by them is not at all uncertain.

Furthermore, it is.a fact that the term oparating was used
in the proviso of clause IX of section 2 of LR.O., 1969 as
amended by Act 22 of 1993 for the purpose of registration of
Trade Union of workman employed in Transport vehicles.
The Ld. Advocate for Respondent Nos, 2-3 could not show
us any instance that the term operating imposed as a condi-
tion for the purpose of registration of Trade Union of work-
man employed in Transport vehicles is also applicable in the
eyent of registrations of Trade Union in respect of Malik
‘Samity of Transport vihicle. The appellants added that for
formation of Trade Union by owners of Transport vehicles
~ there is no resiriction as to the number of their members. The
Respondents do not dispute on this point.

The Ld. Members were consulted and d;s{:ussed.

Having regard to our foregoing discussions and wunder the
facts and circumstances, we may come to the conclusions that
the appellants may get registratioh of their Trade Union subject
to observance of formalities.
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Hence, it is y
: ORDERED

That the I.R.O. (appeel) be allowed on contest against ‘the

_ Respondent without any order as to cost. The Respondent

No. 1 is directed to register the proposed Trade Union of the

Appellants subject to observance of formalities and issue certifi-
cate. '

Md. Abdut, Rahman Patwari
Chairman,
Labour Court, Rajshahi.
S 02-10-1997
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In the Court of Chdirman, Labour Court, Rajshahi

Present ; Mr. Md. Abdur Rahman Patwari
Chairman, Labour Court, Rajshahi.

Date of delivery of Judgment 28 th October, 1997.
Emigration Ordinance Case No. 1/95

Bureau of Employment and Manpower, Bogra---Complainant
2 Versus |
Md. Enamul Hage (Bhulu)--Accused.
b o eI étnr}r in the petitianhof complaint.

‘The case of Complainant Assistant Director, Bureau of Em-
ployment and Manpower, Bogra is that accused Md. Enamul
Haque (Bhulu) on 02-09-92 ut 10 A.M. received Taka 70,000 from
witness Md. Abdul Quddus with a promise to send him to Ma-
layasia with job. The condition was that if the entirement
amount demanded was paid in one instalment he must be sent
to the destination without delay. Legally, thereaftar Md. Abdul
Quddus sold two tin shcd house, there cows, mortgaged land
and took loan to collect mopey. Accused Md. Enzmul Haque
(Bhulv) received Tk. 70,000 from him and accompznicd him to
Dhake for Medical test. Subsequently on 9.12.92. at 12 noon
Md. Abdul Quddus emplaned Bangladesh Biman and arrived at
Bankok Airport at 2.30P. M. Affer Passing some days there
he was taken to Hajjai Border by a Micro Bus and was given
shelter at Hotel ‘Haji Mat. The middleman took his passport
and other papers and send him by a Truck to the address of
another middleman in Malayasia. after 18 dcys the police arres-

ted him from their and sent him to jail hajat where he spent,

5 months '18 days and was sent back to Bangladesh.

The further case of the complainant is that accused
Md. Enemul Heque . (Bhulu) got no licence and that he
is not a Re- cruting agent. That on coming back to Bangla-
desh Md. Abdul t%uddus demanded back his money
and he promising to refund the same executed undertaking. Su-
bsequently he refused to pay back the money and put him un-
der threat. So Md. Abdul Quddus filed a eomplaint before the
Depuly Commissioner, Bogra who got the allegation enquired
and directed the informant to file a case. : -

i
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The record shows that complainant Md. Abu Zafar® was
examined by the court on 22-01-95 U/S 200 Cr. P.C. and the
case was registered U/S 21 and 23 (B). of Emigration Ordinance
No. XXIX of 1982. Later on W/A was issud upon accused Md.
Enamu! Haque (Bhulu) and he appeared before this court on
15-01-96 and that on his prayer he was enlargzd on bail. Aft-
erwards on 08-04-96 churgs was framed U/S 21 and .23 (B) of
E. O. No. 29/82 against him. During trial prosecution adduced
7 witnesses out of whom the lasttwo P.ws. were tendered. Defe-
nee cross examined P. w.-1. to P.W-7 After the close of the evidsn-
cesaccused Md. Enamul Haque (Bhulu) was examined U/S 342

CRPC. -

The defence case as it appears from the trend of cross exa-
minaticn and suggestions. put fo the P. Ws. is that accused Md.
Enamul Haque (Bhulu) took no money from witness Md.. Abdul
Quddus. That he went to Malayasia through Recruiting Agent
having valid licence and.- he was employed there. That he indu-
lged himself with illegal activitics there and he was dzported
from Maleyzsia for his misdeed. That Dudu, brother of Md.
Abdul Quddus married the sister of accused Md. Enzmul Haque
(Bhulu). As Dudu got misunderstanding with his wife, he out of
grudgs manag:d to institute this case against accused Md. Ena-
mul Haque (Bhulu) to harass them, : ;

Discussions of 'avide_ilces of theP. Ws.

p.W.1 is Md. Abdul Quddus. He has stated in examina-
tion in chief that about three years and half months or four
years back accused Md. Enamul Haque Bhulu received Tk.
70,000 from him at his home situated under villags Buruj, Police
‘Station Gabtali, District Bogra in the name of sending him to
Malayasia. That after one month he sent him to Mel.yasia.
That he got no job there and spent two months concealing him.
After ‘that police arrested him and sent him to Seminar Camp
where he was detained for five months and eight een deys. That
ultjmately he was deported to Bangladssh. -

He has further stated inexamination in cheif that on arrival
in Bangladesh he went to the accused, claimed his money and
asked him to answer as to why he was not provided with job.
That the accused wanted to pay back the money and executed
undertaking on judicial stamp worth of Tk. 50. He marked
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photo dopy of the said und-rtaking as Exhibit-1 and the sig-
nature of accused as Exhidit-1/1. He has also stated in exa-
mination in chief that the original undertaking was lost from
his possession. He has next stated in examinztion in chief that
later on as the accused did not pay back his money, he filed
a comhplaint befote the Deputy Commissioner, Bogra.  He iden-
tified accused Md. Enamul Haque @ Bhulu on dock.  He

- marked photo copy of his complaint filed betore the Deputy
Commissioner, Bogra as Exhibit-2 and his own signature as
Exhibit-2/1. 3 ;

P.W.-1 went on in his examination in chief to say that
accused® Md. Enamul Haque @ Bhulu is not Government
appoved recruiting Agent. That he obtained money from him
on the plea of providing him with job in Malaysia and mis-
appropriated the money. - :

During cross examination he said that he psid money to |
accused Md. Enamul Haque @ Bhulu in 1992 and can not
recollect the exact date. He further said that witness Jasim
Jddin @ Lalu, Dudu, Bazlar. Rahman, Nantu, Azizar Rahman
Pramanik, - Khurshed Alam Quraishi, Talib Ali Sarker and
Nazrul Islam were present at the time of payment of money.

Defence gave him suggestion that he paid money to Azhar
Ali. He denied the suggestion. He however added that afterwards
the accused paid money to Azhar Ali. He further added that the
accused realised money from Azhar Ali and paid back the
same. Defence gave him further suggestion. that the accused
did not receive money from him and also did not send him
to Malaysia. He replied that it is not true. Defence also
gave him suggestion that he was sent to Malaysia by appro-
ved Recruiting Agent and he was provided with job. But as
he was involved in illegal activities he was sent back to
Bangladesh by police. Defence gave him next suggsstion that
as the relationship in between his brother Dudy and Dudu‘s
wife (accused’s sister) is streined, he (Dudu) managed to instis
fute this concocted case to take revenge. He denied all these
suggestions straightway.

* L
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P.W.-2 Md. Azizar Rehman Pramanik has stated in exami-
nation in chief that accused Md. Enamul Hadque @ Bhuluand
witness Md. Abdul Quddus are known to him. He has further
stated in examination in chief thet about three or three and
half years back at & or 9 A\M. witness Md. Abdul Quddus
at his home paid some meney to accused Md, Enamul Haque
@ Bhulu for sending him abroad. That while Taka 50,000
or Tk. 60,000 were counted he left the place and while leaving
he saw there were some more meney uncounted.

During cross examination he said that his house isone rope
distance from the house of witness Md. Abdul Quddus inter-
vened by 15 or 16 houses. He further said that he is a culti-
vator and he has 5 or 6 Bighas of land. He also scid that he
was present at the time-cf counting of money and that Quddus
called him. He next said that Bazlar, lalu; Talib, Nazrul,
Quddus (victim) and Bhulu (accused) were present there.
Defence gave him suggestion that Qucdusdid not call him and
there was no transection, Defence gave him further suggestion
that one Dudu and his wife got misunderstanding betwesn
them and that accused Md. Enamul Haque @ Bhulu took the
side of his sister. That Dudu managed Abdul Quddus to bring
this case and that . at the request of Dudu and Quddus he
deposed falsely. He denied the suggestions.

~ P.W.-3 Md. Abu Zafar is an Assistant Director of the
Bureau of Employment and Manpower, Bogra. He has stated
in cxzmination in chicf that on receipt of a complaint agzinst
accused Md. Enzmul Hadque @ Bhulu through Deput}' Com-
missioner, Bogra he instituted the case. ;

He has further. statcd in exa mmhtmn in chief that accused
Md. Enamul Haque @ Bhulu on 02-09-92 -received Tk.
70,000 from Abdul Quddus of village Buruj, P.S. Gabtal%:
District Bogra with a promise to send him to Malaysia with
job, Thereafter on 09-12-92 accused Md, Enamul Haque @
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' Bhulu by Ballgla.dash Biman took him to Bangkok, After some
days the accused sent Abdul Quddus to Hejjai Border by micro
bus and hired a room at Hotel Hzjimat for his shelter. Accused
Enemul Haque took away passport and other papers from
Abdul Quddus and sent him inside Malaysia bya truck. After
18 deys Abdul Quddus was caught by police and detained in
jail hajat for five months and ecighteen deys, Subsequently |
the authority deported him to Bangladesh: On return Abdul
Quddus demaznded back Tk. 70,000 from zccused Enamul
Haque and he executed undertaking promising to refund the -
moncy. But he did not do so. That Dcputy Commissioner,
Bogra got the allegattion enquired into through T.N.O., P.S.
Sariakandi, and as the allegation was prima ffcle true he direc-
ted him to- file a case.

He has also stated in examinaticn in chief that sccused Md.
Enamul Heque has no licence to export Manpowsr from Bang-
ladcsh to abroad. He identified the complaint as Exhibit-3.

He proved his signatures as Exhibits-3/], 3/2, 3/3.

In cross examin2tion he said.that he drafted the complaint.
He admitted that Abdul Quddus did not file compluint to him
direct. He further admitted that he has no personal knowledge.
- Defence gave him sugg:stion that Enamul Haque did not receive

~ moncy from Abdul Quddus and that he did not accompany
him to Bangkok and also did not tzke away his passport and
other papers.  He denied the suggestions.

P. W. - 4 Md. khurshid Alam is familiar with accused Md.
Enamul Haque @Bhulu and witness Abdul Quddus. He has steted
in Examination in chief that on 09, 02. 92. at09/10°A. M. accused
Md. Enennil Haque received Tk. 70,000 from Abdul Quddus with
apretex to send him to Maleysia. He has funther stated in ¢xumi-
nztion in chief that accused Enamul Haque accompanied Abdul
Quddusto Bangkok by Bangledesh Biman. Then hesint himtoa
place (Border) after taking his passport and other papers, There
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- Abdul Quddus was not -provided with job and he was put in_
jail.  Therafter he came back to Bangladesh and claimed back
his moncy.  As a result accused Enemul Hauge executed under-
taking to pay back the sum of Tk. 70,000 in his present. But he
did not refund the amount. He proved the undertaking as
Exhibit-1 and his signature as Exhibit- 1/2. He identified accused
Bhulu on dock, '

During cross cxamination he said that 15 or 20 persons
were present at the time of making over the money, they were
Lal Mia. Lalu, Bhulu Mia., Azizar Rahman, Abu Talib sarker,
Nazrul Islam, Dudu, Abdul Quddus and Enamul Haque. Def-
ence gave him suggestion that accused Enamul Haque did not
g0 to the house of Abdul Quddus and he received no payment,
Defence further gave him suggestion that the relation existing
in between Dudu and his wife dcterioted. Therefore Dudu
brought this case through Abdul Quddus against Enamul Haque -
He denied the suggestions Defence also gave him suggestion
‘that he (witness)put no signature in the undertaking which
was created. He replied that it was aot a fact. He admits that
accused Enamul Haque was a teacher of a non Gov.rnment
primary school. ; :

P.W. -5 Abdul Talib sarker has stated examination in chief
that on 02,09.92 Enamul Haque received Taka 70,000 from Ardul
Quddus for sending him to Malaysia. Thereafter he sent him
to Mdleysia. But Abdul Quddus got no job and he was put
to Jail as he went there with fabricated papers. Afterwards
Abdul Quddus came back to Bangladesh, claimed back his:
money and called for a salish. Accused Enamul Haque agreed
- to pay back the amount and he entered into an agreement,
He hds further stated in examination in chief that in the under-
taking. Exhipit- 1 be was a Mukabella witness. He proved his
signature as Exhibit - 1/3. He has also stated in examination
in chief that khurshed Alem read over the contents of the
undertaking, Exhibit - 1, in their presence and that he himself
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did not go through it. * We come across that khurshed Alam
deposed as p. w.-4 before the court. He mdentlfuzd accused
Enamul Haqu& on dock.

During cross that examination he said that at the time of
making over money Munir uddin, khurshed, Azizar Rahman
Jashim uddin, Enamul Haque (accused) and others were pres-
~ ent. the denomination of the currency were of Tk. 500, Tk. 100 .
and Tk. 50 notes, He admitted that he himself did not count
the amount, It is also not the prosecution case. He further
said that the undertaking was written as the accused agreed to
pay beeck the money. Defence gave him suggestion that no
undertaking -was written and exccuted and that a photocopy
was created which he refuted. Deafence gave him another
suggastion that there was no transactjon and that accused Enamul
Haque received no money from Abcul Quddus. Defence also
gave him svggesticn that he deposed falsely at the request of
Abdul, Quddus. His answer was that there was no truth in
those suggestions. 5

P. W. -6 is Jashim uddin pramanik and that he is a brother
of Abdul Quddus (victim). He was tendered by the prosecution,

During cross examination by defence, he got personal kno-
wledge about the transaction. He further said that khurshed,
Azizar, Abu Talib, Dudu, Bhulu, Chand Mia, Jalil and others
were present at the time of handing over money. Defence gave
him suggestion that he was persent in the Bharandha of Ejlash
Room when witness Abu Talib was on witness Box and that
as he is a brother of Atdul Quddus, be deposed falsely, He
replied that it was not correct.

P.W. -7 is Nazrul Islam pramanik, He was s.Isc- tendered by
prosecutjon.

In cross examination, defence gave him suggestion that he
is a causin of Abdul Qdeus He denjed the sugg.stion. As
his version he is an uncle by relation, It is not unuspal.
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Analysis of evidences and decisions

Witness No, 1 Abdul Quddus corroborated the prosecution
case. He told that accused Md. Enamul Haque @ Bhuluabout
3 or 3} years back give him proposal to send Malaysia for
oversees employment. He acceptedthe proposal; paid Tk
70,000 to accused Md. Enamul Haque @ Bhult in presence of
the witnesses. He was toarded Bangladesh Biman, reached
Bunkok, was sent to Hajjai Border by Micro Bus, was kept
in Hajimat hotel and was taken inside Malayasia by. Truck on
the basis of fabricated papers where police after arrest confined
him in concentration Camp and finally deported to Bangladesh.
He further told that on arrival in Bangladesh, he demanded
back his moucy from accused the Md. Enamul Haque, a Salish
was conveyened and agreed to repey the amount in the muka-
billa of the witness who were present there. In the outcome
accused Md. Enamul Haque executed undertaking, Exhibit-1
(photo copy, the original was). . But he fajled to honour his
undertaking later on. M A

P.W.:3 is complainant, He supported the complaint, Exhi-
bit-2. He said that as per direction of Deputy Commissioner,
Bogra he ﬁ]ﬂd the case.

P W.-2 stated that he was present when Abdul Quddus pa;d
money to accused Md. Enemul Ha que (@ Bhulu. He saw
counting of Taka 50,000 or Teka 60,000 by the accused and he
saw some more money at his hand uncounted while he left the
place. " He is a neighbour of P,W.-1. -

P.W.-4 said that on 02-09-92 Abdul Quddus paid Taka
70,000 to accused Md. Enamul Haque @ Bhulu. He was sent
to Malayasia, but he was caught by police and sent back  to
Bangladesh. Accusea Md. Enamul Haque executcd undertzking,
Exhibit-1. It seems he isa signatory in Exhibit-1 as a witness.
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P.W.-5 is a co-villagar of P.W.-l. He corroborated other -
P.Ws including P.W.4, P.W.-6 a tendered witness explicitely -
stated in cross examination that he has pm’snnal knowledge
about the aforesaid transaction, He is an ‘elder brother of
P-W.-1. .So itis nat unlikely that he was in the know how of the
matter, We have already noted that P.W.-7 was tendered by
prosecution and he was not cross examined by defence atlength.

On claborate scrutiny of the evidences on record, we observe
that P.w.-2 supported the complaint, Exhibit-2 as aforementi-
oned while P.W.-1, P.W.-3, P.W.-4 & P.W.-5 satisfactorily corro
corated the prosecution case. P.W.-6 as a tendered witness in
cross exemination upheld the prosecution case.

In addition to oral evidence, there is also documentary evid-
ence in this cuse. Had in fact accused Md, Enamul @ Haque
Bhulu not fraudulantly induced Abdul Quddus (P.W.-1) to
emigrate to Malaysia for oversees employment and ttceived
money from him why he would executeundertaking, Exhibit -1
as mentioned. The original undertaking reported:ly was lost.
It is no matter as because photo copy of it which also bears
the signatures of accused Md. Enamul Hapue @ Bhulu is on record,
He ex:zcuted Yokalatnama and bail bond in this case, Fur
thermore, there are some more relevant paupers on record on
comparing of his signature, appearing therein with the signatures
evident on Exhibit -1 with our naked eyes, it resembles that
all those signatures were put with the same hand by the same
person. .

The dafﬂnce: does not dispute that Abdul Quddus (P.W.-1) did
not goto Malaysia. The allegation of the prosecution is that
Abdul Quddus ‘was net sent abroad on the' basis of genuine
- papers.  On the reverse, the defence version is fthat he was
employed in Malaysia, but he involved in illegal activities,
S0 he was sent back to Bangladesh. Itis a vague submission.
Had Abdul Quddus committed any Criminal offence in  Malaysia



BB e omes, @fetTy, TomeEm 5, Seav

except fraudulent emigration as arrangsd at the- induce-
ment. of the accused, the defence could. collect necessary papers
from there and produce the same before the court and that in such
a background he (accused) would not execute undertaking,
(Exhibt-1), acknowledging his liability to pay back the money.

Next the defence plea is that Dudu, brother of Abdul Qud-
dus married asister of accused Md. Enamul Haque. Now due
to strain relationship in between Dudu and his wife, Dudu
managed to institute this case against Md. Enamul Haque@
Bhulu through Abdul Quddus on false allegation cut of grudge.
If it was true in that case the sister of Md. Enamul Haque
as well might have been implicated as a co-accused alongwith
Md. Enzmul Haque. Above all there was scope for defence
to adduce her and otherpersons as P.Ws in this behalf to
establish the defence to adduce her and other persons as D.ws
in this behalf to establish the defence plea. But no P.W. was
examined in this regard. Therefore the natural presumption is
that the defence contention hasno truthand they have nothing

to establish.

Last but not least accused Enamul Haque being sunmoned .
turned up before the court and he was present at th: time of
recording of evidence in this case. His enguged Lawyer cross
examined the P.Ws. in details on his behalf. But after the close
of evidences of the prosecution, heis hidding. It is not unbeliev=
able that he was affraid of definate evidence elucidated against
him by the prosecution, His conducts add circumstantial
evidences against him. He is now fugitive and his engaged
lawyer could not explain the reasons of him absconsion.

Under the facts and circumstances and in the light of fore-

going discussions, we are constrained to hold that the prose-

+ cution has been able to prove the case. Therefore, accused Md.

Enamul Haque @ Bhulu is found guilty of the charge U/S 21
and 23 B of the Emigration Ordinance, No. XXIX of 1982,
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Hence, it is
~ ORDERED

That accused Md., Enamul Haque Bhulu (absconding) be con-
victed US 21 of Emigration Ordinanee No. x¥xIX of 1982 and
sentenced to suffer R.I. for 5 (five) years. He is also convicted
U S 23 (B)of said Ordinance and sentenced to suffer R.I. for
another 5 (five) ycars. Both the sentence will run concurrently.
Since he was awarded maximum punishment under both counts
no sentence of fine is passed. His sentence will be enforceable
from the date of his surrender or arrest whatsoever.

~ Issue conviction warrant upon him through$S. P. ‘Bogra for
necessary action.
Md. Abdur Rahman. Patwari

: Chairman, 28-10-97
Labour Court, Rajshahi.

7 aiftas Tt ettt ste4n
BT gl it @laRa szsts At
HHETN, 1 9FES 9, el
=iz, =F, '8 [ -39/

afelly =T (fs 28fmw, sledif) frstt, Aletifl—eddy o |
' Tt

et/ Mtatzd e,
eueazls (g pliw Fa-AfET AES,
(catas =3 FM@-5009), A (a6, gutaElb—AST o= |

S| @ iT @7, a7, MW AW, ST AT AfeRi
AR wi-u; ©fEg 2w/d0/9

L B (RN o €0 0 o - i - it B B 1 B
ge 2ofim dfsHia st otfem dat Fci ) dfeets ug7s 994 wiegs |
g7 Ttfee dUwR T oA TENTE AR 8 AfT v M gy afiee
Batr om b s B A gFEa waR W gzt w9 5%
AN ArT @fEdn 9t g Bfom dfeTdt GIT T v 289 19
:E:‘i ﬂr;i\ T e-> ey fifge =@ &9 =t 4o ciRegfe-

ol &34 | '

o ——



o - CoRwS; oty foone 5, S5EY

5 AR cqal Of3a % A AT @R atfses @At |
3 Mrwr AFT W g wwlmetd oo sibm wm aifEE afife da-e-nal
Sificds G 2 @11 99:dr BT AMfS 2593, 2559, Y998, Y9na '€
Mo AT AT AT wifdm Faw A2y o7 Avm BN T @m A
fidw amF Qg owal? e--se T Sfied 906 T FRE
Gt efm T 23nfee ) ot el o etorerg wdor otfem s R aa
Bt Meed <AfRF fablT wifde v 121 o7 sowa mifags etiw ey
farticer fofaTea

A Adtcatsa s a9 w9 9w @ I e e A Y@ S
zite U omre o-0-59 % ©ffitd GifedY otFant et At 1 s
wigtn St dfeeiel AT 997 wiREe qwfET AT By W v Aved
afetatd daifits 28a

fim pelely WIS WAl 3T 79 |

-

e,
Hitr 9%

G, 9@ A2, 9, 8 AT STy A AT w0 o) wEelEsl o
B8a 75 gy Affe ¢ Tﬁrﬁ'ﬁ (@fa: W FM@->009) Afem 7318 577 343-
W crem ool

af: wRYT TZAM AITEA)
AT,
& Hle, e

In the court of chairman labaur Rajshahi
Present . Md. Abdur Rahman Patwari
Chairman Labour Court, Rajshahi.

Members: 1. Mr. Md. Fazlur Rahman for the eﬁployuts
-2, Mr. Kamrul Hassan for the Labnu_r.

Date of Delivery of Judgment—a0th Octaber, 1997.
LR.O. Case No. 73/96
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1. Registrar of Trade Union, Rajshahi Division, Rajshahi-Ist
rty.

Versus

2, President Secretary, Joypurhat Government Food
Godown Kulee Sramik Union, Registration No. Raj 1022
2nd Party.

1. Mr. 8. M. Saifuddin, Ahmed, Assistant Director, Represen-
tative for Ist Party.

2. Mr. Saifur Rahman Khan, Advocate. Representative for
Second party. 2

JUDGMENT

‘The case of Ist Party is that registration bearing No, Ra j-1022
was granted in favour of Joypurhet Government Food Godown
Kules Sramik U1ion 01 03-0)-1992. As pir Articale 23 of the
constitution of the Sramic Union framed in this bohalf there is
provision for holding elcction after evury two yeass, But Joy-
purhat Government Food Godwn Kulzc Sramik Uaion held no
election since its inception. Besides they did not file annu:l return
of income and expeaditure for the year 1994. a1d 1995. So the
registration of the Union is liable to be cancelled. Hence they
instituted the case. :

The second party on receipt of notices made appearance
and filed a writ.en statement to contest the case. There case is
that the members of the Union did not demand election. So
there was no election. Further more they dueto mistake of facts
did not submit annual returns for th=y ar 1994 and 1995. They
pleaded that they are not literate and th=y may be exenerated
for the irregularities incidzntally occuied whaich was unintentionza]
That th=y have already submitted annual return of income and
Expenditure for the year 1994 and 1995 in the office of the Ist
party and that preperation for holding election was a foot.
They prayed for affording them a chance amd assured that no
- mistake could be committed in future.

FINDING AND DECISION

Heard both sides. The Ld, Advocate submits that meanwhile
election of the Union was held. He furnished result sheets which
was marked as exhibit No. 1, The Ld: Advocate further submits
that papers pertaining to annual return of Income and expendi=
ture for the year 1994 and 1995 were also duly deposited in
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the receiving section of ths office of Ist Party and the staff con-
cerned received the' same by putting seal und signature. The
representative of Ist Party does not refute the contention of the
Second party. So the presumption is that they received those
papers. Our vicws js that thcy may also receive copy of the res-
ult sheet, Exhibit No, 1. If not already made over 'to them.
from the record of this. court, :

Discussed and consulated the L.d. Members, They are ‘in
favour of accepting ths eppology tendered by the Second Party
to save the Union. I am not inclined to differ.

Hence it is
ORDERED

That the LR.O. Case be dismissed on contest, Permission
not accorded for cancellation of the registration of Joypurhat
Government Food Godown Kulee Sramik. Union (Registration
No. Raj 1022))

« Md. Abdur Rahman Patwari
Chairman, 30-10-97 _
Labour Court, Rajshahi.
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In the labour court, Rajshahi ﬁivisiﬂn, llx’.ajsh:hi,
PRESENT : Sudhendu Kumar Biswas Chairman,
Labour Court, Rajshahi.

MEMBERS : 1. Mr. Khandakar Ahul'Hussam, for the
Employers.

2. Mr. Addus Sattar Tara, for the Labour.
_Sunday, the 6th day of July 1997.

COMPLAINT CASE NO. 18/1994

Md Abul Kalam Azad, §/0. Late Mafiizuddin Mandal,
Vill. Bhanaidusklia, P. O. Blsuupur P. S. &Dlst Ju},vpur-
hat—. .. Petmoner ! E

Versus

. General Manager,

2 DECEPas

3. Deputy Chief Chemist, President, Inquiry Committee.

4. C. D. 0., Grade-1, Member, Inquiry Committee.

5. D. C. A, Member, Inqury Commitiee.

6. Assistant Labour welfare officer. _

1-6 No. O. Ps are Officers of Joyputhat Sugar Mills Ltd.

7. Md. Babor Ali, Centre- 1incharge (Vice-President,
Executive Committez, Joypurhat Chinikal Sarmik

Karmochari Union) All Vill. Joypurh:t Sugar Mills
Ltd P. 0., P. 5. & DistJoypurhat Qpposite Parties,

Representatives 1. : Mr. Md. Afzal Hossain, Advocate for
petitioner. .

2. Mr. Md. Korban Ali, Advocate for the
» Opposite Parties,

JUPGMENT

This 1s'a complaint case U/S 25 of the Employment of
Labeur (Standing Orders) Act, 1965 fm' reinstatement. in the
service with back wages.

' The case of petitioner Md. Abul Kalam Azad is, In short_
that the patitioner was appointed Seasonal Clerk in the Joypur-
hat Suger Mills Ltd. in 1987 and he was transferred and
posted at Manglebari lane purchasing Centre in 1993-94 under
O.P. No. 7. O.P. No. 6 Assistant Labour Welfare Officer at
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the instance of O.P. No. 1 General Manager of Joypurhat
Suger Mills Ltd. without any allegation suspended the peti-
tioner on 24.3.94 vide Memo No. Estt./B-35/237. Subsequently
O.P. No. 2 O.C.P.0. on behalf of O.P. No. 1 brought some
charges aganst the petitioner vide Memo No. Estt./B-35/84
dated 24.4.94 and directed the petitioner to show Cause within
4 days und accordingly the petitioner submitted parawise
explanation on 30.4.94. The petitioner denied in his expla-
nation regarding the receipt of weight of case of 23-3-94 and
his signature therein. The petitioner admitted that 19 receipts
mentioned in pura 2 of the charge sheet were prepared by the
petitioner in presence of O.P. No. 7 and he handed those
over to the cane growars. The raceipts dated 16.3.94. and
19.3.94, were true. The patitioner claimed to hold an inquiry
to verify the gznuiness of the receipts from 11.3.94 to 20.3.94
mentioned in para 4, but it was not done. The liabilities of
the churges brought in paras 5, 6 and 7 regarding Basi and
Agam Purjec do not ereat any obligation to the petition. O.P.
-No. 3 Deputy Chief Chemist, the president of the Inquary
Comittee directed ths petitioner to appear before the Inquiry
team on 17.5.94 at 8 A M. vide his letter dated 15.5.94. The
petitioner accordingly made appearance and mentioned in his
deposition to examine the impaitial and reliable cane growers
and employees, but O. Ps 3 to 5 without giving the petitioner
a chance to defend himself held inquiry exparte according to

their sweet will without examining those withnesses and com-
pleted inquiry- O.P. No. 2 on be half of O.P. No. 1 vacated
the suspension order of the petitioner vide Mzmo No. Estt,/
B-35/1666 dated 17.5.94. The O. Ps did not dering any charge
of short of cane agiinst the petitioner. Q.P. No. 1 without
considering the written explanation and deposition of the
petitioner propeuly, dismissed ths petitioner from service vide
Mzmo No. Estt. B-35/3116 dated 8.9.94. The petitioner sub-
mitted grievance on 14.9.94 by registered post to O.P. No. 1
who did not receive the same. The petitioner believes th=t the
O.P. No. 7 being the vice President of the tiade Union of
Joypurhat Sugear Mills Ltd. influenced the O.Ps to cause loss
to the petitioner. According to the bilateral contract the
Centre in chargs and the weighmen clerk are responsible to com-
pensate 609, and 409% respactively for short cass. The manage-
ment allowed O.P. No. 7 to continue his service, but the
management dismissed the petitioner illegally. Hence, the
petitionei brought this case. :
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O.P. No. made appearanee in the case and contested the
same by filing a written statement denying most of the material
allegations made in the petition and contending inter alia that
the petitioner has no right to file. this case, that the case is
barred by limitation, that the case is bad for defect of parties
and the case is not maintainable in its present form.

Defence case 1s, in short, that the petitioner has no respect
to law and order and he discharges his duties according to his will.
In 1988--89 season the petitioner illegally recorded more weight
of cans that the actual quantily in the mill gate and the same
‘'was brought to the notice of the management. The petitioner

“prayed for mercy and he was excused with warning in future.
The petitioner also showed short of cane worth of Tk.82,057 77
in 1992--93 season at Aima Rasulpur Cane Purchesing Centre
and Tk; 32,823:11 being 40%, of the cost of short cane wus rea-
sised form the patitioner. The petitioner, yet' did not change
his habit, In the 1993--94 season the patitioner in collusion with
the cane growers .created false receipts of weight of cane
by violating the principles cf basi und agam purjee and the
principles of daily purchase of cane. The petitioner showed
purchase of 3787-60 quintals of cane from 11.3.94 to 20.3.94 by 191
receipts but he sent only 208/60 quintals of cane and accordingly the
Centre-in charge Mr. Babor Ali of Manglebari Centre informed
the menagemant on 22.3.94 regerding short of 169820 quintals
of cane worth of Tk. 1,76,874.32 On this allegation the mena-
gement ‘suspended the petitioner vide Meme No. Estt,./B-35 to 37
dated 24.3.94. and the Centre--in--churge Babor Ali was also
suspended vide Memo No. Estt P.E. 894 238 dated 24.3.94.
A committee ‘was formed for preliminaty inquiry, The committee,
after holding preliminer inquiry submitted a report against the
*:.eutmne:r O.P, No 1 brought serven charg:ss against the petiti-
oner. vide Memo No Estt. B-35 84 dated 24.4.94 and directed
the petitioner to file written explanation within four dzys, The
written explanation submirted by the petitioner was not satisfa
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tactory and an Inquiry Committee consisting of 3 -members was
formed on 13.5.94. The.Inquiry. Committee served a notice
upon the petitioner on 15.5.94 fixing 17:5.94 for inquiry. The
inquiry. Committee examined the petitioner and all other
connected papers and submitted a report-on 3.8.94 against tho
petitioner O.P. No. 1 on considering report and past conduct
- of the petitioner dismissed the petitioner from service form
8.9.94 vide Memo No, Estt. /B-35/3116 dated 8.9.94. The
petitioner did not file the grievance petition as requirad U/S
25 of the Employemant of labour (Standing Orders) Act, 1965.
The petiticner has filed this case on false allegatons to harass
the O.ps. So the petitioner is_not entitled to get relief sought
for and the case is liable to be dismissed with costs.

POINTS FOR DETERMINATION

1. Whether the petitioner was illegally dismissed from the service

2. Whether the petitioner served the grievance petition as
required U/S 25 of the Emplnyment of Labour (Standing
Orders) Act, 1965.

3. Is the petitioner antitled to relief for reinstatemeht in
service with back wages.

FIND[NGS AND DECISION

All the points have been taken up together for the sake uf
convenience of discussion and brevity.

At thetime of trial of the case the petitionar exammed five
witnesses including himself as P. w. 1 who stated the case .of
the petition. Petiticner filed scme documents and’ the same
~were marked Exts. 1, 2, 3, 4, 5, 6, 7, 8, 9,10,11, and 12. On
the other hand, the cnntcstmg O.P. examined nnly one wntne:a
Md. Babor Ah Mendal, the then Cantre-in-chaige, Manglabar
as O.P.W. 1 who stated the d:fence case. Documents filed by
the O.P. and marked Exts Ka, Kha, Ga Cha, Uno, Chha, Ja
Jha, Jhe(l). Eno T4, Tha and ‘x* series were adaitted mtﬂ ey
dﬂnce on admission, .
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It is not disputed thot petitionsr Md. Abul kalam  Azad
was an employze of Jaypurhat Sug rmills Ltd. and he was engeg.d
a weighmon Clerk ut manglabiri cune purchasing” Centre in
the yéar 1993--94 under O.P. No, 7 petitionsr's contention is
that the Mill avtherity suspended him on 24.3.04 illcgally, thet
the mill authority brought charg:s ggainst ‘him : on 24.4.94
and directed him to submit written explenationand sccording'y
he submitted written explenation on 30.4.94 denying all the
allegations brought egzinst him: un inquiry committee was formed
for holding inquiry agiinst th: petitioner: that the inquiry com-
mittee ‘by letter dited 15.504 direct:d him. to appear ‘before
the inquiry committee on 17.5.94 2t 8 A.M. : thit the inquiry
committee without giving him any opportunity to cefend him-
self and without cx-mining eny witness held inquiry and sub-
mitted a false inquiry report. The mill authority dismisscd him
from service on 3.9.94 illegally and against that dismissal order
the petitioner submitted grievance on 14.9.04 by registered
post. The petitioner without having any reply therefrom brou-
ght this case. On the other hend, defence - contention s
. that the petitioner has no respect to law end order and
be "discharges_his dutics according to his will, In 1988-89
Season the' petitioner recorded more weight of cene thun the
actual quantity and when the matter was brought to « the -
notice of the autherity the petitioner prayed for marcy. The
petition also showed ‘short of cane worth Tk, 82.057-77
in 1992-93 seuson at Aima-Rasulpur Cane Purchesing Center
-and Tk. 32,823-11 was recovared frem him according to Jaw,
The petitioner did not c¢hzng:his habil and eecording to his h=hit
‘he showed purchase of 3737.60 quuntals of cane from 11-3-04
to 20-3-94 by 191 receipts at Menglehari Centre, but he sent
2089°60 quintals of cane, At this Centre-in-chargz Mr. Babor
‘Ali made a report to the authority on 22.3.94 ‘tegarding short
of 1698°20 quintals uf cene. On this allegeticn a commitiee was
formed for preliminary inquiry. The committes after inquiry
submitted a report against the petitioner, On the basis of the

sl
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report charges were bhrought against the petitioner and he was
directed to submit written explanation. The written explanation
submitted by the petitioner was not satisfactory and accordingly
an inquiry committee was formed. The inquiry committes held
inquiry against the petitioner according to law, The petitioner
was given opportunity fo defend himself. The inquiry commitiee
held that the charges brought against the petitioner were proved.
On the strength of that inquiry report the petitoner was. dismissed
from service on 8-9-94. The petitioner did not submit any grievance.
“The petitioner has field this case false allegations So he is not
antitled to get any relief as prayed for, ;

Ext. I, the Memo No. Estt./B-35/237 dated 24.3.94. of Gen
eral Manager, Joypurhat Sugur Mills. Lid. shows that the peti-
tioner was suspended, Exis. Ga, the report dated 22-3-94 of Md.
Babor Ali Mendal Centre-in-charge, Manglebari Cane purchasing
Cantre appears to show that he made a report to the General
Manager, Joypurhat Sugar Mills Ltd. to-the effect that petitioner
Md. Abul Kalam Azad, weighman Clerk purchased cane on
11-3-04, 12.3.94, 15.3.94, 16.3.94, 19.3.94. and 20-3-94 but he
did not find the cane and he showed shortage of cane. Ext.
. Uno, the preliminery inquiry report shows that the inquiry
team headed by Md. Nazmul Islam, Senior A/Q. of the Sugar
Mills cancerned held, preliminery inquiry and found shortage
of 1608 20 quintals of cane at Manglebari Centre from 113.94
to 20-3-04 by 191 receipts. Ext. 2. the Mémo No. Esit/B/3584
" dated 24-4-94 shows that 7 charges including shortage of 1698:20
quintals of cane worth of Tk. 1,76.874 32 by creating 191 false
receipts from 11-3-94 to 20-3-94 were brought against him by
the management. Ext. 3 shows that the petitioner submitted
written explanation denying the ‘charges brought against him.
It is not disputed that an inquiry team was formed to hold
inquiry against the petitioner. Petitioner Md. Abul Kalam Azad
as P.w.1. stated in his examingation in chief that the {nquiry
committee directed him to appear before the inquiry team on
17-5-94 -and he made appearance there. P.w, . further stated
that he was not given chance to defend himself. Q.P.w. 1 Md.
Babor Ali Mandal who stated the defence case stated that
the inquiry committee held inquiry in. presence of him and the
petitioner. He further stated that the inquiry commitiee interro
gated him- and the petitioner and recorded their statements, He
proved the statements Ext. Eno of the petitioner and statements
Ext. Eno(1) of him (O.P.W.1) Exts, Eno and Eno (1) show that
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the petitioner and O.P.W. 1 made statements before the inquiry
committee. -Ext, Eno shows that the petitioner put his signature
in his stalements recorded by the inquiry committee, PIW. 1
admitted in his cross examination that he made statements before
the inquiy committee. .From the above findings we see that
the Mill autherity brought charges against the petitioner and
the petitioner was given chance to defend himself at the time
of 'holding  inquiry. Ext. Ta is the inquiry' report ‘submitted
by the inquiry commuittee. The inquiry report (Ext. Ta) shows
that the charges brought against the petitioner were proved and
they found that the petitioner showed shortage of 1698:20
quintals of cane by 191 receipts from 11.3.94 to 20-3-94
at Manglebati Cane Purchasing Centre. It is admitted that
the petitioner was dismissed from service by  dismissal order
dated B.9.04 (Ext. 7 and Tha).

We have seen earlier that the specific charges were brought
agrinst the petitioner and the authority by forming an inquiry
committee got ‘the charges nquited by ‘a commitfee and
“the  committee submitted 4 report against the petitioner.
It is true thaton *the strength of that inguiry report the
Mill management dismissed the petitioner from service. All these
indicate that the inquiry committec assessed the evidences of
record before submitting the report und the Mill authcrity relied

- upon the evidences on report of the mguiry committee. This
Lebour Court is not a Court of dppeal and as such this Court
Cdn not re-assess the evidences on record, This Court can only
interfere when the inquiry committee acts univarly. In this
instant case the petitioner has no specific allegation that the
inquiry committee acted unfairly. We have seen e.rlier that the
inquiry committee held inquiry in presenceof the petitioner and
the inquiry committee jnterrogated him. So, havingregard to
my above findings I hold that the Mill authority dismissed the
petitioner from service after compliance of law.

In a case like this any dismissed worker is to submit grie-
vance within 15 daya jn writing to his employer by registered
post of the occurrénce of the cause of such grievance

“as--per provisions of section 25 (1) of  the Employmant *
of Labour (standing orders) Act. 1965. The petitioner
states in the petition that he submitted the grievance petition -
on 14.9.94 by registered post to O.P. No. LP.W. 1 Md. Abdul
kalam Azad-stated in his deposition that the Mill authority



S60 I TES, wfelaE, fornkE S Sasy

dismisscd him from service on 8.9.94 and on heving the dismissal
‘order he submittzd grievance patition on 14.9.94 by registered
post. hauving registration No., 827 ond the Mill authority did
not receive his gricvance petition, In support of his contention
. petiticner filed postal regeiped (Ext.9) which appears to show
that a letter was registared to Nural Islam Trafdar, General .
Manzg-r, Joypurhat stgar Mills Ltd. In ZNSWETIng a question
petitioner Abul kalam Az.d as P.W. 1 stated, “afriz 2241 st
 Elpmict oA =tfi c0-5-58 it sifist A vEas sfa

o TR =M a2 ) @R o oAl (gdw ¥)0" Ext. ka is the
acknowledgm nt receipt. Ext. ka appears to show that a registered
letter bearing No.-997 was sent by Joypurhzt suger Mills (Ltd.)
to petitioner Md. Abul kalum Azad, Exl. ka also shows that
Estt./B-35/3116 has been noted. The mill authority dismissed
the petitioner form service vide Memo No. Estt. /B-35/3116. so,
from the stetements of P.W. 1 and the redital of ucknowleds-
ment recipt (EXL. ka) it proved beyond reason thit the Joypurhat
sugar Mills Ltd. sent ths dismissal order (Ext. 7) to the petiti-
‘oner by registered post on 8.9.94 and the petitioner received
the seme on 20.9.94. Now a question arised.asto how the peti-
tioner sent the gricvance on 14. 9.94. (vids Ext. 9}. the petitioner
his no explenaticn asto what led him to send grievance on
14.2.94 befor his receiving < of the dismissal ordsr (Ext.7) on
20.9.94. So, Ext, 9 can not be relivd upon to hold that
the petitioner filed  grievenco to O.P. No. 1. the employer.
So all these indicate that the petitioncr created -those papers in
collusion with the postal department. The - petitioner has no.
case that he sent grievance after 20.9.94, so all these indicate
that the petitioner did not send _any grievance to the employer
on receipt of his dismissal. So having regard to my abeve fin-
dings and on considering all the frots and circumstinces of the
case uﬁd mcterial evidences on record T hold that the petitioner,
did not file this case after complying the provisi'on of section
25 (1) of the Employment of Labour (Stending orders) Act,
1965. so the case is not meintzinehle in its present form and
as such th: patitionzr is not entitled to relief sought for.
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Therefore, Having regard to my above findings and on consi-
dering all the facts, circumstances of the case und material
evidences on record I hold that the petitioner has failed to prove
his case and he is not entitled to get relief as prayed for.

I, therefors, reply the point under dstermination against the
pztitoner. The Learned M-mb ers have been discussed and
consulted with.,

Hence, itis
ORDERED

That the Complaint case is dismissed on contest against O.
P. No. 1 and ex-parteagainst the rest without any order asto
cost.
- Sudhendu kumar Biswas
Chairman,
6.7.97
Labour Court, Rajshahi.
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IN THE LABOUR COURT, RAJSHAHI DIVISION
RAJSHAHL

PRESENT :-Sudhendu Kumar Biswas
Chairman,
Labour Caurl Ra_l,shahr

. MEMBERS : 1. Mr. Pulin Biheri Biswas for
the Employer.

. Mr. Abdus Sattar, Tara, - for
tht: Labour.

Tuesday,, the 2211:1 day of July, 1997,
COMPLAINT CASE NO. 19/1994.
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Md. Nurul Islam S/O. Late Tashmuddm Ahmed Vill.
Kasba, P.0O, Pulhat, P.S, Kutwah Dist. Dinajpur—Com-
plainant (pert.)

s

Versus

1. Asstt. General Maﬂdgﬂf Rupah Bank Regional Office,
Dinajpur.
2. Manager, Rupali Bank, Sikdarhet Branch, Dinajpur,

3. Managing Director, Rupali Bunk, Head office, 34, D:Ikusﬁa
~ Commercial Area, Dhaka-2—Qpposite Parties.
REPRESENTATIVES :-1.. Mr. Korban Ali, Advocate for
! the petitioner, ;
2. Mr. Nazmus Sadat, Advocate
for the Opposite Parties.

JUDGMENT

This Complaint Case is U/S 25 of the Employment of
Lahuur (Standing ORDERS) Act, 1965.

The case of complainant Md, Nurul Islam is, in short, that
he was appointed Guard in the Rupali Bank vide Order No. ‘
RO/STAFF/MISC./APP/55 dated 10.2.74 by O.P. No. 3. He
joined in the Rupali Bank, Ranirbandar Branch, Dinzjpur.
‘He was then transferred and posted to'Rupali Bank, Sikdarhat
Branch. Dinajpur The O. Ps on being satisfied with his job made
his service parmanent. There was a union of the employees of
Rupali Bank of Bangaladesh in  the name * and style of
“RUPALI BANK "KARMACHARI*“ SHANGHA and the Same
Was registersd and the same was affiliated with the Banglidesh
Banks Employees Federation.- The Bangladesh Bank Employces
Federation Submitted four ‘points charter of demand to the
all banks of Bangladesh on 31.8.1981. The O. Ps - referred
the mater to the Director of Labour and Registrar of Trade
Unions  for cancellation of their registration, The said
Federation in protest called for strike over the country from
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14.9.1981. The authority of the Banks including the defedant
Bank did not solve the problem and situation. On the .
- contrury they took punitive measure and lodged complain to
the police and the police, to suppress the movement, began to
arrest the office bearers of the Federation and Union concered.
The petitioner came to learn that police was searching him for
arrest. The petitioner, in consultation with the officers and staff
of the Baznk, gave the arms and ammunaticn to the officer
concerned of the bank on proper receipt on 11.9.81. He was-
absconding to avoid arrest and accordingly he could not
join his duties. The petitioner did not tuke part in the strike.
The authority announced ‘General Pardon, and asked the emp
loykees of the Bank to join on or before 24.9.81. The petiticner
went to his Bank cn 18.9.81., with a petiticn of his joining
report, but the 0. P. No 2 did not allow him to join and he
(O.P.No 2)wrote a note of regrate in the margin of the petition.
The petitioner came to learn that O.P. No. 2-in collusi:n with
O.P.No 1 lcdged F.LR. against him and a warrant of arrest
was issued against him. At this the petitioner bgain had to
- abscond. During that pericd the petitioner got a letter of
temination from Q.P.No 1 vide No, ROD/ MSR f/ADN/ 261/81
dated 14.9.81. O.P. No 1 did not hold any inquity before iss-
uing the termination letter or the petitioner was notgiven any
chance to be heard. The order of termination issued by O.P.
No 1 was without jurisdiction. Q. P. Nos 1 and 2 started a

criminal case agiinst the petitioner U/S 3 of Essential service
ordinance, 1958 vide G.R. Case N .986/81 wherein the petiti-
oner made appesrance and prayed forbail and he was granted -

bill on 23.10,81. In the trial the petitioner was found not guilty
 and he was acquitted U/S 25. k. Cr P.C. on 21.11.1982. The
termination ordar by O.P. N> 1 was without jurisdiction and
the same was not terminaticn simpliciter and the order of

termination was. passed in the grab of terminaticn simpliciter
The terminaticn order was unlawful, malafide, without juris-
diction and void, The petitioner came to lean that the authority

'..—
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concered and-the government were thinking for reinstatement
‘of the terminated Bank Employa2s in ¢onnzction with the strike
- of 1981. The plaintiff was all along in the hope of getting back
his job. The Honourable President and the Chief Martial Law
Administration appointed s Review Committee for consideration
of the cases cof terminated - Bank employees. The petiticner
submitted an application beforé the Review Ccmmittee praying
for his reinstatement, but the Revicw Committee did not give
any decisicn in case of the applicaticn cf the petiticner. The
0. Ps did not hold any inquirt or the petiticner was not given
any chance to show cause. The petiticner was also deprived
of the benefits U/S 13/2 of the Banks Emplc yees Service Regulu-
tion, 1981. The petitioner wasnot a office bearer of the #fore-
said wunicn or a member of the union. He did not provoke
emplcyee fcr participating in the Bank strike. He was ilegally
terminated by O.P. No. 1. The petitioner filed O. C. Suit No.
142/90 in the Court of the Asstt. Judge, Dinajpur and the
same was dismissed on contest cn 29.10.90 with observation
that the Civil Court is n:tthe preper forum to adjidicate upon
the case of the petitioner. Tae petitioner preferred an appeal
bearing No. 30/91 which was also disallowed on the same cb-
servaticn. Bcth the Court observed that case of the petitioner
would lie before the Labour Court. Hence the petiticner
brought this case for an order to the effect that the order dated
18.9.91 is illegal, without jurisdiction and for reinstatement in
service with back wages.

O.P. No. 1 and 2nd made appearance in the case and
contested the same by filing a written statement denying most
of the material allegations made in the plaint and contending
" inter alia that the case is not maintainable inits presenf form
the case isbarred by limitation and the case is barred under
prmmples of waiver, estoppel and acquiescence. .

The case of the O.Ps is, in short, that the service of the

petltmner was no longer raqmred by the O. ps and as suchthe
competent authority of the Bank concerned terminated the ser-

L
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vice of the petitioner with affect' from 19.9.81 as per provi-
sions of the Rupali Bznk Employees Service Regulations. The
service of the complainant petitioner concerned was terminated
within the senction of law. The termination cf service was
not related in connection with the trade union activities as
alleged by the petitioner. The terminaticn was Termination
simpliciter and the ‘petitioner was asked to get his benifit’
as admissible in law. The F.LLR. had been misconstrued.

F.LR. was mad: as a matter of protection against the pro-
perty of the Bank. The F.d.R. was made just to check
illegel activities, = which were detrimental and prejudiced to the
- economic interest of th: country. The lodging of F.L.R. Was
altogether separate and exclusive to criminal activities of the
picheters. So the petitioner is not entitled to get any relief
proyed. for and the case is liable to be dismissed with cost.

POINTS FOR DETERMINATION

Is the case maintainable in its pi‘escnt form ?
2. Was the petitioner terminated iliegally 7
3. Is the petitioner entitied to get an order declaring
the termination order illegal and without jurisdiction
and for reinstatement in the service with back wages?

4. What relief, if eny, isthe petitioner entitled to ?
FINDINGS AND DECISION

All the points have been taken up together forthe sake of
- convenience of discussion and brevity. :

At the time of hearing of the case the petitioner examined
himself as P.W.1 wh) stated the cuse of the petiti n and the
documents field by the petiti. ner were marked Exts. 1. 2,3,
4,5,6,7.8and 9. cn the cther hand the contesting O.Ps exa-
mined. Mr. Mostafa Kamal, the Manzger f Rupali Bank.
- Sikdarhat Branch Dinajpur as D.W. 1 who stated the defence
- case and d cimdent maiked Ext. ka was admitted into evidence

on of behalfthe O. Ps. : :
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It is not disputed that petitioner Md, Nurul Islim was
appcinted Guard in the Rupali Bank/Ruanirbandar Branch/vide
- order No. FO/STAF/MISC./APP/55 dated 10.2.74 (Ext. 1) and
he was then transferred to Sikderhat Branch, Dinajpur. Tt is
- not also disputed that the Bank employees of cur ccuntry called
for strike. with effect frcm 14.9.81 Petitioner's conténticn is
that the petitioner came to learn that the pclice was searching
for the arrest of Bank Guards cf dinajpur and the warrant of
arrest was issued. The petitic ner deposited his arms and ammu-
niticn to the Bank cn 11.9.81 and he wes absconding and as
such he could nct join his duties. The authority announced
‘General parden’ and asked the emplcyees to jdincn or before
24.9.81. The petiticner went tojcin his duty on 18.9.81 with
a joining rteport, but Q.P.No. 2 did not allow him to join
his duty. The petiticner came to learn that Q. P. No. 2in collu-
sicn with O.P.Nc..1 ledged F.ILR. against him and as such he
was absccning During that period he gst the tfermination
letter frem O. P. No. 1under Memo No. ROD/MSR/ADMN.
[261/g1 dated 14.9.91 (Ext.2). In the criminal case filed by 0.
P. No. 2 the petiticner was acquitted cn 21.11.1982. The pe-
titioner filed O.C. Suit No. 142/90 in the C-urt of Assistant
Judge. Dinajpur and the same was dismissed on contest on 29.10.90,
with observaticn that the CivilCourtis not the proper form. The
~ pititicner preferred an appeal baaring No. 30/91 and the same
was also disallcwed cn the szme ground. Hence the petitic-
ner brought this case. Onthe other hand defence contenticn
is that the service of the petiticner was nolcnger required by °
the O.Ps and as such the ccmpetent authority cf the Bank
terminated the service of the petiticner with effect frcm 19.9.81.
The petiticner was not terminated for trade union activities
and his terminaticn -was terminaticn simpliciter.

He was allowed to draw his benefits from the Bunk as admissible
in law, Petiticner Md. Nurul Islam as P.W. 1 stzted in his
deposition that there was a trade umicn in'the name and style
“Rupali Bank Karmachari Sramik Union" of Rupali Bank over
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the country. He also stuted that he was nota member of the
trade union. The petitioner states in para 2 of the petition that
he did not take part in the alleged strike or abstain himself
from his duty as a participant cf the alleged strike.. The-
defence -definite case is that the petitioner was terminated
from his service as his service was not required and his termina-
tion was s:mphmter and his termination was not for trade uni-
on activities. S0 on considering the cases of the parties we see
that the petitioner was not terminated frcm the service for
his trade union activities. Ext, 2, the termination letter shows
that his services were terminated with immedizte effect and
he was to be paid salary in liew of notice period and the
petitioner was advised to collect hisdues, if any, from Sikder-
hat Branch after adjustment of all outstanding dues, All these
indicate that the employers of the. petitioner terminated him
from his employment as per prn‘nsrrns of section 19/ of the
Employment of Lobour (Standing Orders) Act, 1965. Section
19 of the Employment of Labour (Standing order) Act. 1965
empowers the employer to tarminate any of the empl: yers with
prier notice to him and if the employer fails to give him any:
notice the worker is entitled to wages for notice period. In
this cuse we have seen earlier that the authority menticned in
the texmination letter that the petiticner was entitled to salary
of notice pericd. Having regard to my above findings and cn
considering all.the faits and circumstances of the case 1 hold
that the termination of the petitioner was not for his trade
union activities and his termination was simpliciter. ;

The petitioner states in the petition that O.P. No. 3, (Mana-
ging Directcr, Rupali Bank Head cffice, D aaka) was his appo-
inting authority and O.P. No. 1 Asstt, 'General M'inager
Rupali Bank Regional office, Dinajpur issued the termination
order and O.,P.No. 1 had no authority to issue his terminaticn
order P.W.1 Md. Nurul Islam stated that General Manager,
appointed him, but the Regional Manager (Asstt. General
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Manager) issued termination letter. It appears from the record
that he has not made the General Manager, Rupali Bank Head
Office party in this case. So the statement cf P.W.l goes to
show that he did not make statement according to his pleading,
Ext. 1 shows that General Manager, Rupali Bank, Head Office,
Dhaka issued the appointment letter of the petitioner, Ext.
2 shows that Assistant General Manager, Regional Office,
Rupali Bank, Dinajpur issued the tevmination lefter. As per
case of the petitioner Managing Director, Rupali Bank, Head
Office, Dhaka was his appointing authority. . But his appoint-
ment letter and his statement indicate that General Manuger,

Rupali Bank, Head Office, Dhaka was his appointing autho-
nty. Soall these indicate that the petitioner has not brought
this case agrinst his dppointing authority. If we concede that
O.P.No. 1 had no authority to issue the termination order, a
questicn arises asto why thé petiticner did not bring this case
against his appointing athourity. So in this count the case has
not been properly maintainad. It istrue that the appointing
authority 1eserves the right of termination or discharge of an
emplcyee. The learned advocate appearing on behalf of the
O.Ps conteded that the Head Office of Rupali Bank instructed
the Assistant General Manager to issue termination letter. We
have seen earlier that the appointing authority is not a party
in this case, a question arises asto who is to suy whether the
terminsticn order is legal or not. However, it appears from
the recor that the petitioner dhas brouht thisg case U/S. 25
of the Employment of Labcur (Standing Order) Act, 1965. We
have seen earlier that the petiticner was terminated as per
provisions cf section 19 of the seid Act, Inthe cuse of G.M.
Sonali Bank Versus Abul Khayer reported in 2 BLC (AD) (1997)
at page 88 their flordships held that if there is a termination
of a worker undar sectin 19 of the employment of Labour
(Standing Orders) Act, 1965, te has to fillow the grievance
precedure as laid d-wn in section 25, of the sod Act, Section
25(1) of the Emplcyment «f Labour (Standing O:ders) Act,
1965 an, Provides that any worker like the petiticner is to
submit his grievance cf the employer, in writing, by registered
pest within 15 days of the cccurrence ofthe cause of such
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grievance. In this case the petitioner pleads that he was
terminated frcm his service by letter dated 14. 9. 81 (Ext.2).
The petitioner has no cace that he compled the grievance
procedure as laid down in section 25 of the Employment of
Labcur (Standing Orders) Act, 1965. Since the petitioner did
not ccmply the provisions cf section 25 of the said Act, the
case as filed by him before this court is not maintainable,
We have seen earlier that the petitioner was terminated by
O.P.No. 1 on 14.9.81. The petitioner brought this case on
5.10.94 ie. long after 13 }rears So the case is hopelessly
barred by limitation.

Therefore, huving regard to my above findings and On con-
sidering all the facts, circumstances of the case and material
evidences on record I hold that the petmaner is not entitled
to any relief.

The Learned Members have been discussed and consulted with
Hence, it is .

ORDERED

That the ccmplaint Case is dismissed on contest aguinst
. the contesting O.Ps 1 and 2 und exparte against the rest (DP
No. 3) without any order asto cost,

R
(Sudhendu Kumur Biswas)
Chairman.
- Labour Qourt, Rajshahi.
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IN '}HE LABOUR COURT RAJSHAHI DIVISION
' RAJSHAHI.
PRESENT :-Sudhendu Kumar Biswas.
Chairman,
Labour Court, Rajshahi,
MEMBERS :-1. Mr. Md. Ismail Hossain, for the Employer.
2. Mr. Md. Abu Selim, for the Lahour,
Thurs dey, the 3/1stday of July/1997.
COMPLAINT CASE No. 11/93

Md. szidur Rahman, S/o. Late Saber Ali Sarder.
Vill. P.O. Jungli, Dist. Natore, Petitioner.

: Versus
General Ma.neger Natore Sugar Mills Ltd., Natore
Dppnmte Party.
Raprasentanves - 1. Mr. Mujibur Rahaman Khan, Advceate for
the petiticner.

2. Mr. Korban Ali. Advcceste for the oppesite
; party.
- JUBGMENT

This. C-mplaint Caseis U/s. 25 of the Emplcjrment of Labour
(Standing Orders)Act. 1965.

‘Facts leading for filing of this case are, in short, that pe-
titicner Md. Saidur Rahman * jrined Natore Sugar wofills Ltd,
as Junior Clerk on1.1.1984 and he was then premoted to the
post of sinior Clerk. His mwonthly pay was Tk. 1850/-. The
-petiticner was incharge of Central Fertilizer Gcdown. The
Mill authority- brought four charges against the petiticner
under Mem> No>. Nesumi/Byainathi: 192/1719, d.ted 3. 1. 91
" on the ground that the petitioner did nct submit the detailed
- report of receipt and disbursement of articles; he did not
deposit Tk. 2,83,702/16, the price of short fertilizer, though
he deposited Tk. 20,000/-: the petitioner left the staticn

without pcrmission of the authority and he misappropriated
* A
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Tk. 283,702/16. The petitioner was also suspended frcm
3.1.91. A committed was formed vide Memo No.
*Nasumi/Bya: Nathi: 92/1956 dated 31.1.91 for inquiry of
the charges brought against the petitioner. The petitioner sub-
mitted written explanation con 5.1.91 denying all the charges.
Another charge for mispproapriation of Tk. 2.25170/-for shor-
tage of 19900 K.gs Urea, 1490 K.gs T.S.P and 30550 K.gs
M.P. was brought vide Memo No. Nasumi/Bya: Nathi: 192/
. 1151 dated 28.10.91 and he was directed to show cause and
according’y the petitioner submited written explanation on
29.10.91 denying the charges. The inquiry committee without
proper inquiry for shortege of fertilizer and giving the petitc-
ner a chance to defend himself, submitted a report holding the
petitioner guilty of the charges and the mill authority dismissed
him from ‘service vide Memo No. Nastmi/Bya: Nathi: 192/
3935, dated 26. 1. 93. The petitoner submitted a grievance (appeal)
on 23.1.93 and the office of the mill received it. But the mill
authority did not reply to his grievance, The feriilizer was
received from the godown without any weight and at this there
was short of fertilizer from 1 K.g. to4 K.gs in a bag. Scme-
times the bag were torn and they were required rebagging
and it caused shortage of fertilizer. The petitioner brought
these aspects to the authority more than once, But the autority
did not take step. The petitioner is not responsible for shor-
tage of fertilizer. In every year the authority. makes arrange-
ment for audit af the g-down and accordingly the same was
d ne by 30.6.90. The authcrity did not make any churge of
shortage of fertilzer. Senior D.C.C.D.O. Mr. Abdus Sattar
Sarker redlised Tk. 20,000/- from the petitioner on 5.12.90 by
practicing fraud upon him. In 1992 Mr. Mir Siddiqur Rahaman
A.C.D.O. (Ctedit) incharge took scme signatures of the peti-
tioner on a stamp cf Tk, 50/- and some blank dami on false
assertion. Senior D.C.5.0. Mr. Moazzem Hossain and account
Officer Mr. Zukir "Hossain took the signatures of the petitioner
on 10/12 sheets of white paper on false allegatoin. The pe-
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titiongr put his signatures on their press. The aforesaid Offi-
cers had illegal intention. A.C.D.O’s [crt:dlt] stored the fertili-
zer in the godown. Hence the petitioner bmught this case for
declaration of the crder of dismissal dated, 25.1.93 illegal,
unlawful and incpérative ‘and fcr reinstatement in the service
~ with back wages, - :

O.P. General Manager, Natore Sugar Mills Lid. Natore has con-
: tested the case by filing a written statement denying: most of
the materia] allegaticns made in the petition and cantendaﬂ&
~inter alia- that the petitioner has a0 right to file this case,
that the case is not maintainable in its present form ; the case
is barred by limitation and thecase is &arred under principles
of estoppel. waiver and acquiescence. :

Defence case is, in short, that petiticner Mr. Saidur Ra-
hman, Senior Clerk of Cane Deépartment was incharge of
Central Fertilizer Godown., In the year 1982-90 the petitioner
made shortage of 27730 K.gs Urea, 19009 K.Gs M.P., 272
‘Pound Furadon and 20320 K.es T.S.P. worth of Tk
g3 702/16 and as such a committee consisting of 3 members
was” formed vidé Memo No.i Nasumlfﬁen -106/1284 dated
_2.12.90 for inquiry. The inquiry committee directed the -
petitioner to file the detailed report regarding receipet and
distribution of the aforesaid articles, but the petitioner did
not do so. The-petitioner did not appear before the inquiry
committee; though e was directed to appear before the inquiry
commitee. The petitioner on being asked by theinquiry committee
promised to pay Tk. 2,83.702° 16 being the amount of shortage
of ferti lizer and he deposited Tk. 20,000 in theaccounts depart-
ment of the Mill. Subsequently the petitioner did not deposit
any further amount. The petitioner also would leave the station
without any permission of the authority. Charges were brought
against the petiticner under Memo No. Nasumi/Bya: Nathi :
192/1719 dated 3.1.91 for misappropriation of Tk. 2,83,702' 16
" the price- of shortage of fertilizer and he was suspended. The
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Detitioner subntitied a written explanation on 5.1.91. (n the
written explanation the petitioner admitted that the shortage
offertilizer if any, was due to his ignorance and against his wish
and he prayed for mercy for the shortege. He also prayed
for repay the- amount at'a ‘monthly instalment cf Tk. 1000
from. his ‘salary by approving 50% short: of the fertilizer. The
written explanation of the petitioner was not satisfactory and
4s such an.inquiry commitiee was formed under Memo, No,
Nasumi/Bya: Nathi: 192/1956, dated 31.1.91." The suspension
order was ‘withdrawn on 4.3 91 as-the inquiry was not; com- -
pleted within statutory time, -Again in 1990-91 the petitioner
made shortage of 19900 K.gs. Urea, | 490 I¢.gs. T.S.P. and 30550
K. gs. MLP. worth of Tk, 2,25,170 and the'petitioner was directed
- to show cause under Memo No. Nasumi/Bya: Nathi: 192/
1151:'dated 26.10:91.. The petitioner submitted written explana-
tion on 29.10.91, In the written explanation he stated that
the shortage, if any. was his unwilling cffence and: he prayed
for mercy. He also prayed fir depositing the amount from
_his pay at the rate of Tk. 1000 per month by approving FoA
shortage. The explanation given by the petitioner Was not
satisfactory. and an inquiry committee was formed under Me-
mo No. Nasumi/Bya:Nathi: 192/874, dated 19.8.92 for inquiry
for the charges brought against the petitioner for shortage of
fertilizer and insecticides.. The inquiry committee held inquiry
according to law. The petitioner was given chunce to defend
 himself. 1In'the inquiry the petitioner admitted his guilt  and
prayed for mercy. The petitioner also admitted -before the
inquiry committee that he would maintain the registers of fer-
tilizer and insecticides.” The petitioner also prayed for payment
- of the amount misapp;epriated by him byapproving 1% shor-
tage. The inquiry committee after proper inquiry cpined that
the ‘petitioner misabpropristed fertilizer and insecticides worth
of Tk.« 522,530; ‘The' petitioner was askéd to dep9sit the
‘aforesaid amount vide Memo, No. Nusumi/Bya: Nathi: 192/1412,
.dated 30.-9.92. " The petitioner failed todeposit the amount



BHYO ' AP O, STEE, TEAEE B, Shav

and as such he was dismissed from service underMemo, No.
Nasumi/Bya: Nathi: 192/3135, dated 25.1.93 with effect from
26.1.93. The petitioner did not follow the mandatory provi-
sions for filing grivance petition. The petitioner has brought
. «his case on false allegations to harass the O.P. So the peti-

tioner is not entitled to get relief as prayed for and the case
is liable to be dismissed with cost.

POINTS FOR DETERMINATION

1. Is the case maintainable in its present form ?

2. Was the petitioner dismissed from service under Mému,
No. Nasumi/Bya: Nathi: 192/3135 dated 25.1.93

illegally 2.

3, Is the petitioner entitled to get an order declaring.
the order of dismissal illegal, without jurisdiction,
inoperative und for reinstatement in service With back
wages as prayer for ?

4. What relief, if any, is the petitioner entitledto ?

FINDINGS AND DECISION

All the points have been ta-._kén up together for the saké of
convenience of discussion and bravity.

At the time of trial of the case the petitioner examined
2 witnesses including himself as P.W. 1 who stated the c.sc of
the petition and documents filed by the petitioner were marked
Exts. 1-1(Ka), 2-2(Cha), 3-3(Kha), 4-4(Gha), 5, 6-6(Eno),
7-7(Ka). 8-8(Kha),” 9-9(Kha). 10-10(Kha, 11, 12, 13-13(Kha),
14-14(Ka), 15 and 16-16(Cha) on admission. On the other
hand O.P. examined 2 witnesses including Md. Azizul Islam,
Lahour Officer, Natore Sugar Mills as O.P.W. 1 who stated
the case of the written statement and d>cuments filed by
the O.P. were marked Exts. Ka, Kha-Kh#(36). Ga, Gha,
‘Uno-Unc(15), Cha-Cha(5), Chha-Chha(2) Ja-Ju(1), JTha-Tha(619),
Eno, Ta, Tha, Da, Dha, Na, Ta, Tha-Tha (56 and Da on

: admission.
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It is not disputed that petitioner Md. Saidur Rahman was
senior Clerk and he was incharge of Central Fertilizer Godawn
of Natore Sugar Mills Ltd. Under O.P., It is also admitted
that the Mill authority brought charge of misappropriation of
fertilizer worth’ of Tk. 2,83.702.16 and suspended him vide
under Memo No. Nasumi/Bya: Nathi: 192/1719 dated 3.1.91
(Exts. 4 and Tha) ana the petitioner submitted written expl-
nation (Exts. 4 (Kajy and Da). It is not also disputed that
further the Mill authority brought charge of misappropriation
of fertilizers worth of Tk, 2,25,170 vide Memo No. Nasumi/ Bya:
Nathi: 1921151 dated 28.10.91 (Exts. 4(Kha). and Dha) and
the petitioner ¢n being directed to show causesubmitted written
explanation (Exts. 4(Ga) and Na). A committee was furmed -
vide order dated 19.8:92 (Ext.Ta). -It appears from the cases
_of -the parties thatthe inquiry committee, after holding inquiry
submitted a report agaist the petiticher and in the report the
inquiry committee opined that the charges brought against the
petitionar were proved. and on. the strength of that report
the O.P. directed the petitioner to'deposite thea.muimi; ) o e
5,03630/~ (excluding the amount of Tk 20,000 deposited by
the petitioner ¢n 5:12,90) vide order dated 30.9.92 under Memo:
No. Nasumi/Bya: Nathi: 192/1412 and since the petitionerdid
not deposit the same he was dismissed from his service vide
Memo No. Nasumi/Bya: Nathi: 192/3135, dated 25.1.93 (Ext.
4(Cha). Petitioners contention is that he submitted a grieva-
nce (appeal) to the O.P. and he did not get any reply of his
grievance and he hrought this case. Petitioner's further con-
tention is that the inquiry committee did not Hold inquiry
properly and they failed to assess and ascertain the reason for
shortage of fertilizer. At the time of receving. the fertilizer from
B.A.D.C. godown the fertilizer was received withcut weight and
there was a shortage f fertilizer weighing. from 1| to 4 K!Gs
in every bag. - The inquiry committee did not give him oppor-
tunity to defend himself. On the other hand the OP. contends
that the inquiry committee held inquiry properly and the peti-
Sy— :
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ticner was given chance to dofend himself and at the time of

inquiry the patiticner admitted his fault and he prayed for

payment of the amount caused for shortage cf fertilizer cn

mcnthly instalment frcm his pay. The petitioner did not bring

this case cn c-mpliance cf secticn 25 of the Employment of
- Labour (Standing Oiders) Act, 1965. :

Frcm above findings it is clear that charges were brought
against the patiti-ner for shertage of fertilizer of the Cent:al
Fertilizer G . d wn in which the petiticner was incharge and
lo prcve the chazges a ¢ mmittee was f: rmed and the cCmmi-
tice held inquiry. = The petiticner Md. Saidur Rahaman asP.W.
1 admitted in his dep siticn that charges for misappropriaticn
cf fertilizer worth of Tk. 2.83.702.16 was brought against him on
3.1.91 and chaige of defalcation cf fertilizer werth of Tk
225,170 was brought against him on 28.10.91 and he submi-
tted the written exp'anaticn against. the charges and he was
directed to shcw cause and acc. 1dingly he sudmitted written
expanati-ns against the charges breugit against him. We have
seen earlier that an inquiry ¢ mmittee was formed far helding
inquiry. O.P.W. 2 Md. Moazzem Hssain stated that he and
others he'd inquiry against the petittioner for the charges
brought against him and he submitted inquiry report.  O.p.W. 2
also stated that the patitioner was given chance to defend him-
self. All these g5 to prove bey:nd ressscnable doubt that the
allegati-ns for misappre priaticn of feitilizer were brought aga-
inst the petiticner in writing and ke was given the ccpy of the
allegaticns to exp'ain and he was given chance to personal
heating before the inquiry committee and cn considering the
tep 1t the Mill authority dismissed him from service on the
stiength of that 1eport. All these go to prcve that the Mill
autherity proceeded against the petitionerand he was dismissed
fr m service ace rding to the provisions of section 18 of the
Employment of Labour (Standing Oiders) Act, 1965.
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The petitioner has filed this case for an oider declaring the
imipugned dismissal crder illegal, without juricdicticn and un-
lawful and for reinstatement in service with back wages. We
have seen earlier that -charges cf misapps¢ piiaticn ¢ f feitilizer
were brought against him. he was- diiected to show cause and
his exp'anaticn was nct satisfactory and acccrdingly the Mill
authority formed an inquiry team which held inquiry and cpin-
ed that the charges were proved against himi and on tie st:ength.
of that inquiry report the management dizmissed him fr.m
service. In the case of Nurul Amin Chowdhury Vs. Ciaiman.
Seccnd Labour Court Diaka and others reported in 42 D.L.R. at
page 217 their lordships held that the Labour Couit is ncta
Couit of appeal, but it can inteifere cnly when the inquiry
Officer or tie inquiry'C -mmittee, as the case may be, acts unfairly
and against the princp'es cf natural justice. In this case thke
‘petitioner submitted written exp’anation against written allega-
ticns brought by themanagement the managemé®’ le'd inqui:y
by forming pr per inquiry ¢ mmittee which found the petiticner
guilty ¢f the charges brought against him. We Lave seen ear-
lier that the petitic ner admitted that he made eppea:ance bef. e
‘the inquity ctmittee which interrc gated him. Tke petiticner -
has nct brought any specific allegaticn asto hcw the inquiry
ccmmittee acted unfairly against him. The petiti ner has no
case that inquity oo mmittee acted against tle piinc'p'es of na-
turd] justice. The Labour Cowitis n t a Court cf zppeal and
as such it can n t reassess the evidences cn reco:d Lef.re
the inquiry ccmmittee. In this case the inquiry committee found
that the charges were prioved against the petiti_ner . thcugh
this Court has no p wer to reassess the evidénces cbtzined
by the inquiry committee, we cun adduce scme thing against
. the petitioner in this case, P.W.1 Md. Saidur Ralman-
‘admitted in his dep sition at the time of cross examinsti n
that he made st.tements at the time of inquiry - that
he medvertently showed distribution of fertilizer in stock «nd



Seve . YReTmm o, wfeta, for 5, SSeE

Despatch Register. The petitioner, in his written explanations
against the charges, admitted for payment of misappropriated
amount by way of instaliment from his monthly pay appo-
. ving certain portion shortage. Ext. Cha. The photostat
copy of statements madeé by the petitioner Md.Saidur Raman
before the inquiry committee appears tc show-that he admitted
that he inadvertently showed distribution of 2500 K. Gs Urea,
.though he didnot mention it in the chalan for distribution, on
10.1 1.89. In answering-anofher question before the inguiry com-
mittee he admitted that he inadvertently showed distribution of
fertilizer in Stock Register and Despatch Register. In Answering
another question -before the inquiry committee the petitioner
- stated that the shortage was ncf done by him te satisfy his
'thu‘st but it was happend inadvertently and it was happend
for his inefficiency. All the above statements made by the peti-
tioner' before the inquiry committee speak a volume regarding
‘his niisapprcpriation of fertilizer and all these prove his ine-
ficiency. So the inquiry committee correctly found the petitio-
ner guilty of the charges brought against him and on the
strength of  that repart of ‘the mqmrv commlttef: the mill
. authority dismissed him from his .senxcu

The petitioner 11as brought this case Ujs 25(1) of -the Em-
pleyment of Labour (Standing Orders) Act, 1965. In a case
like. this the petitioner is to.follow the greivance procedure as

laid down in section 25 of the Employment of Labour (Stand-
“ing Orders) Act. 1965. In this respect the petitioner states
in para 5 of the petition that-he sent grievance (appeal) to the
“authority and the office of the Mill authority received it: Sec-
tion 25 (1) of the Employment of Labour (Standing Orders) Act,
1965. providesthat any dismissed worker like the petitioner
shall submit his grievance to his- employer, in writing
by registered post . within 15 days of the occurrence of
the cause of such grievance. The petitioner did not follow
the grievance procedure as laid down in section 25(1) -
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of the said Act. The learned Adyocate appearing on
behalf of the petitioner contended that the letter was received
by the authority and it proves that the petitioner properly sent
the notice of grievance to the authrity. Wehave seen eairlier .
that the petitioner sent the grievance(appeal) to the authority
- and the petitioner did not send ‘the- grievance by registered
post within statutory time as laid down in section 25(1) ofthe
Employment of Labour (Standing Oiders) Act. 1965..In the case
of Sultan Ahmed vs. Clrairman, Labour Courtand others reorted
In 49 DIL.R. at page 215 it was held that the petition. filed-
by hand could not be considered tp bea grievance petition, at
best, the same could be-considered as an appeal or a petition
of review of the order of dismissal passed by the 'amplo}'er
but by no means a grievance as meant by section 25 of the
Employment of Labour (Standing Orders)Act, 1965. So in view
of my above findings it is clear that the grieyence procedure was
not followed by the petitioner as laid down in section 25 (1)
of the said Act. So the.case is not maintainable in jtspresent
form.

The learned Advocate appearing on- behalf of the peti-
tioner . contended that the Mill authority brought money
suit against the petitioner, referred the case to the ‘Ant-
coruption authority and argued that the - Mill authority
Was not justified to proceed against the petitioner in many ways
and the petitioner should not be liable to be punished twice for
same offence asper provisions of section 26 of the General Clauses
Act. Exts. 1 and 1(Ka) appear to-show that the Mill authority
brought Money suit bearing No. 13/95 in the First Court, Sub-
Judge, Natore for realisation of the defalcated amount. Tt is
also inevidence that the matter was-also been taken up bythe
Anti-Corruption department to proceed against the petitioner,
But this case is not brought by the Mill authority and we are
adjudicating upon the case broughf by the petitioner against
the Mill authority. So we can not see here as to whether the
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petitioner is liable to be punished twice for the same offence
and as suchI find no substance in the contention of the leained
Advyocate for the petitioner.

The learned Advocate for the petitioner referred me to a
ruling reported in 42 D.L.R. at page 371 and contended that
the Mill authority did not consider the previous record of the
petitioner as per provisions of section 18(6) of the Employment
of Labour {Standing-ﬂl'd31‘s} Act, 1965 and as such the dismi-
‘ssal order of the petitioner was not proper and the authority
could impose a lesser punishment. We have seen earlier that
the specific allegations of misappropriation of huge quantity of
fertilizer were brought against the petitioner and the petitioner
was found guilty of the allegations brought against him on
tompliance of law. So the ruling referred to by the learned
Advocate Lias no application inthe case of the petitioner. So
in this case the Mill authority found the ‘petitioner guilty of
misappropriation of Mill property after complying the provisions
of section 18 of the said Act and the Mill authority rightly
and properly punished the petitioner.

The learned 'Advocate for the petitioner took me through
observations to theeffect, ,Lhe onus of proving miseppropriation

is on the prosecution and, though in the absence of explanation,
there may be a presumption from non delivery that the goods
have been misappropriated, the existence of fucts which suggest
anexplanation would be sufficient for giving the accused the benefit
of doubt of their Icrdships in the case of Gaisuddin Vs. State
Teporied in 14D, L. R. (SC)at page 94 and argued that the mill
authority would not properly prove the allegation of missappro-
priaticn beyond 1easonable doubt and as such the petit.oner is
entitled to get benefit of doubt. We have seen earlier that speci-
fic allegations were brought against the petiticner and a dcmestic
inquiry was held against him and in consequence of the
domestic inquiry the petitoner was found guilty of the charges
brought against him. This court is not an Appzllate Court and
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as such this court can not reassess the evidences of the domestic
inquiry committee. Without reassessing those evidences we are
unable to see whether the mill authority succeded improving the
allegations beyond reasonable doubt. So the petitioner is not
entitled to get the benefit of doubt, If any, at this stage

Therefore, having regard to my above finding and on consi-
dering all the facts, circumstances of the case and meterial
evidences on record and in light of my above observations. T
hold that the petitioner has miserably failed to prove  that the
dismissal order was illegally passed and as such the petltmner is
not entitled to get any relief in this case.

-I therefore, reply the points under determination against the
petitioner.

In the result, the case fails.

The learned member have teen dismissed and consulted with
Hence lt is

ORDERED _
That the complaint Case is dismissed on contest against the
_U_P, without any oider as to cost.
Sudhendu Kumar Biswas
31-7-97
Chairman,
Labour Court; Rajshahi.
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