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In the Labour Court, Rajshahi Division, Rajshahi.
Present : Md. Abdus Samad
Chairman
Labour Court, Rajshahi.
Members : 1. Mr. Advocate Md. Motahar Hossain, for the Employers.
2. Mr. Md. Lokman Hossain for the Labours,

Date of Delivery of Judgement 30™ August 2005

LR.O. (Appeal) Case No, 37/2005
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1.  Md. Abdus Sattar, President.

2 Md. Mofazzal Hossain, General Secretary,
Proposed Moslemgonj Hat Load-Unload Sramik
Kallyan Union, Moslemgonj, P.O, Moslemgonj,
Upozila Kalai, Dist. Joypurhat—Appellants.

VERSUS.
Registrar of Trade Union, Rajshahi Dicision, Rajshahi—Respondent,

Representatives :
1. Mr. Abu Raihan al Biruni (Minhaj), Advocate for the appellants.

2. Mr. Md. Monirul Alam, Representative for the Respondent.

JUDGEMENT

This LR.O. (Appeal) case is instituted against the order of rejection of
registration of the proposed Moslemgonj Hat Load-Unload Sramik Kallyan Union,
Kalai, Joypurhat on 2-3-005 by the Registrar of Trade Union, Rajshahi Division, Rajshahi
for getting order directing the respondent for registration of the appellant Moslemgonj
Hat Load-Unload Sramik Knllyan'_[]n}::un. Kalai as a Trade Union.

The case of the nppnl]&hls’ﬁls that the appellant No. 1. Md. Abdus Sattar is the
President and the appellant No. 2. Md. Mofazzal Hossain is the General Sceretery of the
proposed Moslemgonj Hat Load-Unload Sramik Kallyan Union, Kalai and that
Moslemgonj Hat Load-Unload Labours numbering 63 persons with a view to promote
their social economic standard of their lives and to maintain cordial relationship and to
realize demands and wages of the Sramiks (Labours) in the arca of Moslemgonj Hat
Bazar under Kalai Upazila, they decided to orgenize their a sanction under the name
“Moslemgonj Hat Load-Unload Sramik Kallyan Union”. Accordingly they held a
general metting of Load-Unload Labours of Hat Bazar Shops and Arot on 30-10-04 and
that they decided to frame a Constitution of the Moslemgonj Hat Load-Unload Sramik
Kallyan Union. There after the second general meeting of the proposed Moslemgong
Hat Load-Unload Sramik Kallyan Union was held on. 5-11-04 where in the members
Elected Office bearers for the union and adapted the Constitution of the Union and that in
the second general meeting the General Secretary and the President of the Sramik
Kaliyan Union are delegated powers to file application to the Registrar of Trade Union,
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Rajshahi for registration of the proposed Moslemgonj Hat Load-Unload Sramik Kallyan
Union. Afterwards the appellant No. 1 and 2 submitted an application along with the
connected papers to the Registrar of Trade Union, Rajshahi on 17-1-05 for registration of
the proposed Moslemgonj Hat Load-Unload Sramik Kallyan Union. The further case of
the appellants is that the Registrar of Trade Union. Rajshahi under Memo No. 161
dated 2-2-05 raised six point objections and directed the Petitioner-appellants to refile the
appllication within 15 days after removing the defects. Later on the appellants after
removing the defects submitted an application to the Rgistrar of Trade Union, Rajshahi
on 9-2-05 as diary No. 513 by the office of the Rgistrar of Trade Union, Rajshahi. Buth
instead of the issuance of the registration for the proposed Moslemgonj Hat Load-Unload
Sramik Kallyan Union, the Registrar of Trade Union, Rajshahi rejected their nbpllicatiun
Vide Memo No. 365 dated 2-3-05 under the provisions of section 8(2) of the Industrial
Relations Ordinance, 1969. Hence, they preferred this appeal for registration of the
proposed Moslemgonj Hat Load-Unload Sramik Kallyan Union,

The respondent Registrar of Trade Union, Rajshahi Division, Ragshahi, on
receipt of notice, appeared and filed a written statement and contested the appeal denying
material allegations Contending inter alia that the Registrar of Trade Union, Rajshahi
Commilted on illegality by the impugned order of rejection and that the allegations in the
Memo of Appeal are false and concocted.

The specific case of the o party is that the Inquiry Officer did not recommend
for registration of the proposed Moslemgonj Hat Load-Unload Sramik Kallyan Union on
the point of apprehension of deterioration of the law and order situation in the locality.
That the Inquiry Officer is not threatened by any of the locality. Hance, the appellants’
application for registration is lawfully rejected by the respondent-2" party on the point of
apprehension of deterioration of law and order situation of the locality. So, the rejection
order of the registration dated 2-3-05 is liable to be Upheld.

Point for determination

(1) Whether the appellants-petitioners are entitled to get an order directing the
Registrar of Trade Union, Rajshahi to register the proposed Moslemgonj Hat
Load-Unload Sramik Kallyan Union, Kalai, Joypurhat as a Trade Union?

Findings and decision

Heard the Ld. Lawyer of the appellants and the Representative for the respondent
Registrar of Trade Union in details and persued the Memo of Appeal, written statement
and papers on record Exbts. 1-3, 3(Ka), 4-7v 7(ka) on behalf of the petitioner-appellants
and the papers on record Exbt. Ka, ka, ka(1)-ka(8), Kha, Gha, Gha(1)-Gha(92), &, (),
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&(2), B, B(3), & B(>), B(*), & on behalf of the 2™ party Registrar of Trade Union,
Rajshahi. Admittedly the appeliant-petitioners the President and General Secretary
applied to the Registrar of Trade Union, Rajshahi for Registration of the proposed
Moslemgonj Hat Load-Unload Sramik Kaliyan Union, Kalai, Joypurhat pfm 17-1-05 as a
Trade Union which is marked as diary No. 279 in the Office of the Registrar of Trade
Union, Vide Exbt. Kha and that the Respondent Registrar of Trade Union, Rajshahi
instructed the appellants-petitioners on 2-2-05 with Memo No. 161 Vide Exbt. Ka(7) to
supply the particular informations and documents, for removing the defects :

1. The appellants-petitioners had to mention the number of Sramiks (Labours)
present in the first and second general meeting with the resolution of the
meeting.

2. There is no seal mohor below the signatures of the President and General
Secretary in Form P and Form- No.

3. The D Forms of Collie Sramiks Members are to be filed accornding to serial
number of the P Form,

4. The petitioner is to enclose the certificate of the proper authority mentioning
how many numbers of labours are working in the proposed union area of the
locality.

5. The petitioner-appellants did not file the Notice Book of the meeting, solution
Khata and Members-Register to the Office of the 2™ party.

6. The authentic certificate disclosing seniority of the name of union is to be filed.

On careful serutiny of the record, it appears that the petitioner-appellants filed the
correction petition Exbt. Ka (8) on 9-2-05 which is marked as diary No. 513 in the office
of the 2™ party, Registar of Trade Union, Rajshahi where in we find that the appellants
have already corrected and filed documents in the Office of the Registear of Trade Union,
Rajshahi removing 6 point objections. After receive of Exbt. Ka(8) correction documents
on 9-2-05, the Respondent Registrar of Trade Union, Rajshahi rejected the prayer of
appellants Vide Exbt. Ka(1) stating that there is an apprehension of deterioration of law
and order situation in the Hat and Bazar area if the first party is allowed to get
registration of the Trade Union and that the Registrar of Trade Union, Rajshahi passed
the rejection order on the physical inguiry report Exbt. Ga conducted by the Deputy
Labour Director, Regional Labour Office, Bogra and hence this application for
registration for rejection U/S. 8(2) of the Industrial Relations Ordinance, 1969. Thus, it
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appears from the rejection order Exbt. 2 filed by the petitioner-appellants and Exbt, Ka(1)
filed by the respondent 2™ party that there is no point a stated in the rejection order as to
violation of legal requirements of the registration U/S 6, 7, 7(a) and 7(b) of the Industrial
Relations Ordinance, 1969, But actually we find from Exbt. 5 and Ka(5) p Form (list of
the membership) as well as Exbt. Gha(l)-Gha (92) 93 D Forms (application for
memberships) that each and every member errencously cited the name of Establishment
in serial No. 4 as Moslemgonj Hat Load-Unload Sramik Kallyan Union and in the 5"
column of D Form name of the Establishment is cited as Ejaradar Moslemgonj Hat
Bazar which appears contradictory and not proper in the eye of law and that the P Form
and D Forms are defective and not properly filled up which is omitted in the rejection
letter by the 2" party. But those D Forms and P. Form are importent documents for
gettion registration of the proposed Trade Union as per provision and rule of the LR.0. So
it is very much clear that the petitioner-appelliants have not come to the Office of the
Registrar as well as to this Court with clean hands for relief. On the other hand Inguiry
Officer Deputy Director of Labour, Regional Labour Office, Bogra by Inquiry Report
Exbt-Ga did not recommend for registration of the proposed Moslmgonj Hat Load-
Unload Sramik Kallyan Union, Kalai, Joypurhat and that it is found from Exbt. Ga as
well as from the submission by the Ld. Lawyer of the appellants and the Ld.
Representative Assistant Director of Labour on behalf of the 2™ party that previously
Registration of two Trade Unions Regn. No. Raj- 2280 and 888 are cancelled by the 2™
party for their local conflicts and unlawful activities and unfair labour practice and that
there is an apprehension of chaos and conflict and also will hamper the peace and
tranquility in the locality. From Exbts.Chha, Chha(1), Chha(2) it appears that one
Johorul, Chairman, 4 No. Udoypur Union Parishad dated 24-2-05 and Secretary
Md. Abdul Majid opposed the registration in black and White and filed an application to
the 2" party for not granting Registration on behalf of the proposed Moslemgonj Hat
Load-Unload Sramik Kallyan Union for the ends of peace and tranquility in the locality.
It appears from Exbt. Ja that the list of the members cited by the Member of Parliament
Abu Yousuf Md. Khalilur Rahman differs from the P Form Exbt. Ka(5) from which
presumption can be drawn to the extent that there is local conflict among the members of
the proposed Trade Union as well as other Sramik Members of the locality. In the
circumstances the physical inquiry report conducted the the Deputy Director of labour,
Bogra Vide Exbi. Ga is proper and that if the proposed Moslemgonj Hat Load-Unload
Sramik Kallyan Union got the ragistration, that would give rise to the local conflict and
disorder which will hamper social peace and tranquility instead of promotting cordial
relationship among the Sramik Members. In the circumstances, this court opines that the
appellant—petitioners have not come with clean hends but with defective documents and
informations. There fore, one who secks equity, should come with clean hands. Under
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the circumstances stated above this court holds that this rejection Order Vide Exbt. Ka(1)
and Exbt. 2 was lawful and the appellant-petitioners are not entitled to ger the relief as
prayed for. The counsels of the L.d. Membars are considered.

Hence, it is,
ORDERED

That this appeal be disallowed on contest against the Respondent without costs,

Md. Abdus Samad
Chairman,
Labour Court, Rajshahi
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IN THE LABOUR COURT, RAJSHAHI DIVISION, RAJSHAHL
Present : Md. Abdus Samad

Chairman,
Labour Court, Rajshahi.
Members: 1. Mr. Advocate Md. Motahar Hossain for the Employers.
2. Mr. Md. Alauddin Khan for the Labours.

Date of delivery of Judgement :- 6th July 2005.

Complaint Case No, 7/2004,

Md. Solaiman Hossain, S/0. Late Suzabot Ali,

L. B. No. 3703, Journiman, Pala-kha (at present dismissed), Factory Mechanical
Department, Quami Jute Mills Ltd,, Sirajgonj, Permanent address : Vill.
Charchhongachha, P. O. Vatpiary, Dist. SItajgonj. ... Petitioner,
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1. Quami Jute Mills Ltd., for Deputy General Manager,

2, Deputy General Manager, Quami Jute Mills Lid.,,

3. Incharge (Sram Doptor), Quami Jute Mills Ltd.,

All address : P. O. Raipur, Dist : Sirajponf—Opposite Parties,

Representatives

1. Mr. Saifur Rahman Khan (Rana), Advocate for the petitioner.
2. Mr. Md. Korban Ali, Advocate for the opposite parties.

JUDGEMENT

This is an application U/S 25(b) of the Employment of Labour (Standing Orders)
Act, 1965 at the instance of the petitioner Md. Solaiman Hossain, L. B. No. 3703 Journey
man Kha Pala with a prayer for reinstatement in his service of Journey man, Factory
Mechanical Department, Quami Jute Mills Ltd., Sirajgonj with back wages and benefits
after setting side the dismissal order vide Memo No. Quami/Prosha/3703/04/1483/3704
dated 18.8.2004 under the provision of the Employment of Labour (Standing Orders)
Act, 1965, The petitioner's case, in short, is that the petitioner Md. Solaiman Hossain was
appointed and served the O. P. Mill Management through promotion in the post of
Journey man, Kha Pala Factory Mechanical Department, Quami Jute Mills Ltd., Sirajgonj
for the period of near about 21 years. That his service period was clean and he was
victimized for the internal conflict of the Mill and that the O. P. Mill Management
illegally issued dismissal order vide Memo No. 3704, That the O. P. Management
unlawiully suspended him by Memo No. Quami/Sra:Da:/3703/04/1440 dated 31.7.2004,
That the petitioner filed written statement in compliance with the charges but O. P, No. 2
Mill Management issucd Inquiry Notification by Memo No. 3551 dated 31.7.04. That the
Inquiry Committee completed the motivated exparte Inquiry report and did not give the
petitioner any scope for hearing and that the O. P, Inquary Committee did not convey a
copy of the inquary report that the Inguiry that the Inquiry Commiltee completed the
report hurridy and that the ©O. P. Mill Management did not gives the petitioner
opportunity for personal hearing.  That the O. P. No. 3 Mill Management arbitrarily
passed the highest punishment of dismissal order beyond jurisdiction and did not peruse
and consider the long standing clean service record of the petitioner. That the petitioner
filed his grievance petition by hand in the Office of the O. P. Management on 1.9.04 but
the O. P. Management did not reinstate the petitioner in service and communicate the
rejection order on 15.9.04 by Memo No. 3913 to the petitioner. That the dismissal order
was illegal, unlawful and liable to be set aside. Hence, being agerieved thereby, this
petitioner was Completted to file this case for reinstatement in his service with back
wages after setting aside the dismissal order.
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That the Second Party O. P. Nos., 1-3 appeared and contested this case by filling
written statement denying the material allcgations made in the petition, contending inter
alia, that the petitioner’s case is barred by the law of limitation and that the allegations
brought by the petitioner are false and concocted.

That case of the O.Ps, in short, is that the petitioner Md. Solaiman Hossain,
Journey man, Factory mechanical, *Kha® Shift Completed his duty on 21.7.04 and while
living the Mill Campus Gate No. 10 instead of normal passage to go out through Gate
MNo. 10 found in his bag, stolen weaving nose one piece and 3 pillions and he was caught
red handed by the Sceurity Guard with those stolen goods of the Mill and that the
Security Guard handed the petitioner to the Sccurity Department and that the accused-
petitioner gave confusion statement implicated himself with the offence of theft
and that the Security Department reported the matter to the Mill Authority. That the
0. P. Mill Management charge sheeted the petitioner by Memo. No. 1440 dated 21.7.04
and directed to file written statement and issued suspension order of the petitioner from
service, That the neutral Inquiry Commitiee consisted of 3 members was constituted by
Memo No. 3551 dated 28.7.04 and that the Inquiry Committee after completing inguiry
lawfully submitted inquiry report to the Authority and that the petitioner Md. Solaiman
Hossain was given opportunity for his personal hearing and that the offence was proved
beyond reasonable doubt, That the accused-petitioner was implicated with the offence or
theft and the O. P. Mill Authority lawfully issued the dismissal order vide Memo No.
3704 dated 18.8.04 and directed the petitioner to take lawful financial benefits from the
Mill. That the petitioner did not file lawfully grievance petition within time. That the
petitioners prayer for reinstatement in his service was received on 1.9.04 by the O. P,
Mill Awthority and the O. P. Mill Authority by Memo No. 3904 dated 15.9.04
communicated the petitioner that there is no scope for reinstatement of the petitioner in
service. That the petitioners case is barred by limitation and the petitioner is not entitled
to get any relief as prayed for. Hence, the pelitioners case is liable to be dismissed with
costs.

POINTS FOR DETERMINATION :
(1) Whether the petitioners case U/S 25 of the Employment of Labour (Standing
Orders) Act, 1965 is maintainable ?
{2) Whether this case is barred by law of limitation 7
(3) Whether this petitioners dismissal order from service was illegal and unlawful ?

(4) Weather this petitioner is entitled to be reinstated in his scrvice with back wages
and benefits as preyed 7

FINDINGS AND DICISION
[ssue Nos. 1 & 2

There is no denial of the fact that the petitioner Md. Solaiman Hossain L. B,
No. 3703 Journey man, kha Pala was appointed and working under Factory Mechanical
Department, of the O. P. 2nd Party, Quami Jute Mills Ltd., Sirajgonj for the period of
near about 21 years. It is also the admitted fact that the 2nd Party O. P. No. 3 by Exbt. 1
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suspended the petitioner Md. Solaiman Hossain vide Memo No. Quami/Sra:Da:/3703/
(14/1440 dated 21.7.04 and the 2nd party O. P. No. 3 Incharge (Sram Doptor), Quami Jute
Mills Ltd. by Exbt. 3 dismissed the petitioner Solaiman Hossain from his service of
Journey man, ‘Kha' pala vide Memo No. Quami/Prosha/703/04/1483/3704 dated 18.8.04
under the provisions of the Employment of Labour (Standing Orders) Act, 1965. Exbt.
‘kha’ and ‘Chha’ filed by the O. P. 2nd Party also corroborate the above admitted facts.
That the petitioner Md. Solaiman Hossain challenged the dismissal Order of the O. P. 2nd
Party vide Memo No. Quami/Shra:Da:/3703/4/1483/2704 dated 18.8.04 as illegal,
motivated and unlawful and prayed for reinstatement in service selling aside the
aggrieved suspension and dismissal Orders. P. W, 1 Md. Solaiman Hossain petitioner
himself corroborated in his chief the averments of the plaint and stated that the 2nd Party
unlawfully dismissed him from service and that the Inquiry Committee conducted the
inquiry illegally and Inquiry Committee did not consider the oral objections raised by
him and completed the motivated inquiry and that the petitioner was not given the scope
for personal hearing and the O. P. Authority did not consider past service record in
awarding the highest punishment of dismissal. That the petitioner field his grievance
petition by hand in the office of the 2nd Party on 1.9.04 but the O. P. Management
communicated the rejection Order (Exbt. 4) on 15.9.04 by Memo No. 3913 to the
petitioner. That the petitioner filed this case on 2.10.04 for reinstatement in his service.
Thus, it is clear that the mandatory provision of section 25(1)(ga) of the Employment of
Labour (Standing Orders) Act, 1965 is complied with by giving the grievance petition by
hand to the office of the 2nd Party and not by giving the grievance petition by registered
post. The Ld. Lawyer of the 2nd Party objected that the grievance petition is not
submitted lawfully and it was not a grievance petition in the eye of law. It is the admitted
case that the petitioner submitted the grievance petition by hand in the office of the Znd
Party on 01.9.04 and that the purpose of submission of grievance petition by registered
post is to ensure that the aggrieved worker is not shut out by unscrupulous employer by
raising the plea that no grievance petition was filed within 15 days from the date of
dismissal. Since the grievance petition was submitted admittedly by hand it will fall
within the purview of grievance petition in the eye of law which will be admitted service
of grievance petition within the specified time. That this pelitioner filed this case on
2.10.04 within 30 days as per provisions of section 25(1)(b) of the Employment of
Labour (Standing Orders) Act, 1965, Hence, this petitioner filed this case within the time
of limitation and that this case is maintainable U/S 25 of the Employment of Labour
(Standing Order) Act, 1965. Hence, Issue Nos. I & 2 are decided in favour of the
petitioner,

Issue Nos, 3 & 4

Issue Nos. 3 & 4 are taken together for discussion for the sake of conveniences.
There is no denial of the fact that the petitioner Md. Solaiman Hossain L. B. No. 3703
Journey man, Kha Pala was working under Factory Mechanical Department of the O. P.
2nd Party, Quami Jute Mills Ltd., Sirajgonj near about 21 years and that admittedly the
2nd Party O. P. No. 3 Incharge (Sram Doptor), Quami Jute Mills Ltd. by Exbt. 3
dismissed the petitioner Solaiman Hossain from his service of Journey man, ‘Kha' pala
vide Memo No. Quami/Shraj:Da:/3703/04/1483/3704 dated 18.8.04 for misconduct under
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the provisions of the Employment of Labour (Standing Order) Act, 1965. Exbt. Cha filed
by the O. P. 2nd Party corrobates the above contention and admitted fact. That the
petitioner Solaiman Hossain challenged the dismissal order of the O. P, 2nd Party vide
Memo No. Quami/Shra:Da:/3703/04/1483/3704 dated 18.8.04 as illegal, motivated and
unlawful and prayed for reinstatement in service seiting aside the aggrieved dismissal
order. The specific case of the petitioner is that the long service period of near about 21
years of the petitioner was clean and the petitioner had no punishment prior to the
apgrieved order of dismissal and that he was a vielimized for internal conflict of the Mill
Management and that the Inquiry Commitiee was motivated and biased and that the
petitioner was not given scope for personal hearing and that the Inquiry Officer as well as
the Mill Authority did not consider his service record at the time of awarding highest
punishment of dismissal from service. It is the specific case of O. P. side is that the
petitioner was caught red handed by the Security Guard with stolen goods of weaving
nose one picce and 3 pillions of the Mill in his bag and the accused petitioner confessed
and implicated himself of the offence of theft and that the Mill Management charge
sheeted the petitioner with the report of the Security Department and that the Mill
Management after lawful Inquiry and hearing dismissed the accused petitioner following
the provisions of the S. O. Act. That the accused petitioner was lawfully dismissed for
stigma (misconduct) as per the provisions of law and hence the petitioner is not entitled
to get the relief as prayed for and this case is liable 1o be dismissed.

To prove the respective cases of the parties, the petitioner examined P. W. 1
Md. Solaiman Hossain the petitioner himself as oral evidence and the O, P. side cross
cxamined him. The petitioner brought documents into exhibits as 1 to 4. That the O. P.
2nd Party examined no oral evidences on behalf of the defence but only filed the
documents by firisty which are marked exhibits as &, « #, 9, 5(3)-%(&), & b ®I
Admittedly the petitioner Md. Solaiman Hossain is dismissed for offence of theft and
misconduct which fails within the purview of section 17 & 18 of the S, O, Act, 1965. In
support of the allegations P. W. 1 Md. Solaiman Hossain the petitioner himself
corroborated in chicf and also stated that the O. P. Mill Management conducted the
inquiry motivatedly by the Inquiry Committee which did not afford the scope for his
personal hearing and in awarding the highest punishment of dismissal for single offence,
the O, P. Authority did not peruse and consider his personal service record and he prayed
for reinstatement in service, in alternative also prayed for termination from service with
benefits. But he frankly admits in cross that on 21.7.04 after closing his duty from 10 A.
M., to 2 P. M. while he was returning and going out from the Mill premises through Gate
No. 10 instead of Gate No. 1 the Security Guard found by searching one piece of weaving
nose and 3 piece of pillions in his bag and at that time he gives confessional statement
Exbt. ‘ka’ and Exbt. Ka(1) is his signature. P. W. 1 Sclaiman Hossain also admits in
cross that the Inquiry Committee recorded his statement and other witnesses on 7.8.04
and he has signature in the recorded statement of the witnesses Exbt. Gha, Gha(2),
Gha(3), Gha(4), Gha(5), Gha(6) and Gha(1) is the signature of the accused petitioner
Solaiman Hossain in every deposition of witnesses. Exbt. ‘Kha' is the temporary
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suspension order with the charge sheet U/S 17(3) of the 5. O. Act, 1965 dated 21.7.04
and that by Exbt. Ga Deputy General Manager, Quami Jute Mills Ltd, framed 3 members
Inquiry Committee who recorded evidences of six witnesses 1. Md. Afsar Jaedi, Security
Officer the complainant himself, 2. Sri Rabindra Nath Saha, L. B. No, 4437, 3. Md.
Abdul Mannan (2), on duty Security Staff, 4. Sri Direndra Nath Saha, L. B. No. 4179 and
5, Md. Abdur Rashid, L. B. No. 1516 and the accused petitioner Md. Solaiman Hossain,
L. B. No. 3703 and that the accused-petitioner has his signature in the deposition sheet of
the recorved witnesses. That Exbt. @ is the inquiry report by 3 members Inquiry
Commiltee where the petitioner Solaiman Hossain is found guilty of the offence of theft
and that by Exbt. cha the O. P. Mill Authority dismissed the petitioner Solaiman Hossain
from service on 18.8.04 vide Memo No, Quami/Shra:Da:/3703/04/1483/3704 wherein we
do not find any findings by the O. P. Mill Authority to the extent that the accused
petitioner’s previous service record was considered i. c. there is absence of :he findings
that the Mill Authority considered the long service record of the petitioner. It is found
that the accused-petitioner Solaiman Hossain was found guilty by the Domestic Tribunal
with a single offence of theft and the theft materials are one piece of weaving nose and 3
pillions which are found in the bag and that the stolen goods are few in number and small
in size. That the Domestic Tribunal lawfully completed the inguiry and found the accused
petitioner with the misconduct for the offence of theft the gravity of which is small in
nature. That the accused petitioner amended prayer portion and added that he prayed for
alternative remedy of termination from service with benefits, Admittedly, the accused
petitioner served the O. P. Mill Management of the period of near about 21 years and in
his long service record there is no evidence of any other punishment in his service life
and that the aggrieved offence of theft is the first crime of his service life which are small
in nature. Considering the long service record and the single act of misconduct of the
offence of theft and gravity of the offence, this court holds that the accused petitioners
dismissal order should be converted into an order termination from service for the sake of
natural justice with termination benefits as admissible under the Rules instead of
reinstatement in his service. In this consideration this case succeeds in padl.

And in consultation with the Ld. Members, it is. i

ORDERED

That this Complaint Case be allowed on contest against the O. P. Nos. 1-3 in part.
That the impugned order of dismissal from service of the petitioner is converted into the
order of termination under the provisions of the Employment of Labour (Standing Order)
Act, 1965 and he be paid all termination benefits as admissible under the Rules within
2 (two) months.

The prayer for reinstatement in service of the petitioner is hereby refused.

Md. Abdus Samad
Chairman,
Labour Court, Rajshahi.
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IN THE LABOUR COURT, RAJSHAHI DIVISION, RAJSHAHI.

Present : Md. Abdus Samad
Chairman,
Labour Court, Rajshahi.

Members: 1. Mr. Advocate Md. Maotahar Hossain for the Employers.
2. Mr. Md. Lokman Hossain for the Lubours.

Date of delivery of Judgement : 24th August 2005.

Complaint Case No. 9/2003.

Md. Abdul Hamid, S/O. Mvi. Mohammad Ali, Mian, Vill. Shrutidhar, P. O. Chowdhurir
hat, P. 5. Kaligonj, Dist. Lalmonirhat ..o, Petitioner,

Versus

1.  Abul Hashem Hkan, Managing Director, Shyampur Sugar Mills Lid., P. O.
Shyampur, P. 5. Badargonj, Dist. Rangpur,

2. Chairman, Bangladesh Sugar & Food Industries, Corporation, Motijheel,
Dhaka—Opposite Parties.

Representatives @
1. Mr. Saifur Rahman Khan (Rana), Advocate for the pertitioner.

2. Mr. Md. Korban Ali, Advocate for the Opposite Parties.
JUDGEMENT

This is an application U/S 25(b) of the Employment of Labour (Standing Orders)
Act, 1965 at the instance of the petitioner Md. Abdul Hamid, with a prayer for
reinstatement in his service of C. I. C. of Helencha Centre under Shyampur Sugar Mills
Litd., Badargonj, Rangpur with all back wages and benefits after setting aside the
dismissal order form service Vide Memo No. Shyasumi/Prosha:(Sangsthapon)/Gha 3139
dated 15.11.2003 under section 17(3) of the Employers of Labour (Standing Orders)
Act, 1965,

The petitioners case, in short, is that petitioner Md. Abdul Hamid was appointed
and Joined on 29.9.1976 in the Post of Cane Development Assistant under Managing
Director, Shyampur Sugar Mills Ltd. and that he served and discharged his duties for
longtime and that he was promoted subsequently in the post of C. I. C. under the Cane
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Department of Shyampur Sugar Mills Ltd.,, Rangpur. That the petitioner Md. Abdul
Hamid was previously and also present General Secretary of Shyampur Sugar Mills
Employees Union (Regn. No. Ra. B-1204) and that he was collusively managed to be
defeated by one vote in the General Election held on 1.3.03 and that he filed O, C. Suit
No. 10/03 in the Assistant Judge. Badargonj against which he prayed for declaration of
clection result as illegal, collusive with prayer for recounting of votes and that the Court
passed the order on injunction after hearing on 30.3.03 against the handover of charge
and that Misc. Real Case No. 092003 was filed by the defendant Abu Musa Johrul
Haque in the District Judge Court and that the Joint Dist. Judge, Dist. Court, Rangpur
heard the case on merit and disallowed the Misc. Appeal on 13.5.2003 and that Abu
Musa Johurul Haque instituted the Civil Revision No. 2111/2003 in the Hon'ble High
Court Division, Supreme Court of Bangladesh which is still pending. That the petitioner
Md. Abdul Hamid was working as C. 1. C. became physically ill and that he preyed for
carned leave in consultation with the Mill Doctor and submitted earned leave petition to
Departmental Head (Controlling Officer) from 5.6,03 to 4.7.03 and he left his service
station with his family members for medical treatment and that he was under the
treatment of Neuro Specialist Janab Ahsan Ullah at Dhanmondi, Dhaka. That the
petitioner was physically unfit for his severe pain and because of his physical in ability he
failed to Join in his service and prayced for extention of leave. That the well wisher fellow
staffe of the Shyampur Sugar Mills extended their financial help for his medical
treatment after taking salary advance on the O. P. Authority. After his physical recovery
form illness the petitioner joined in his service on 11.11.03 at Helencha Centre. But the
0. P. Authority with malafide intention collusively issued Memo No. Shyasumi/Prosha
(Sangsthapon)/Gha-3139 dated 15.11.03 and dismissed the petitioner from his service
U/S 17(3) of the Employment of Labour (Standing Order) Act, 1965 and that the
petitioner received the dismissal order of the O. P. on 22.11.03. That the petitioner's
dismissal order dated 15.11.03 was unlawful and malafide and that the petitioner
submited the grievance petition by registered post on 30.11.03 in favour of the O. P.
Managing Director and that the Managing Director neither issued any reply nor he took
any step to reinstate the petitioner in his service. That the order of dismissal on 15.11.03
was motivated, illegal and not sustainable in the eye of law. Being agprieved thereby, this
petitioner was compelled to file this case for reinstatement in his service with back wages
after setting aside the dismissal order dated 15.11.03.

That the 2nd Party O. P. No. 1 Managing Director, Shyampur Sugar Mills Ltd.,
Rangpur appeared and contested this case by filling written statement denying the
material allegations made in the complaint petition, contending inter alia, that the
petitioner's case is not maintainable in this manncr, that the petitioner has no cause of
action and locus stand to file this case, that the petitioner’s case is barred by the law of
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limitation, that the petitioner’s case is bad for defect of party and that the allegations
brought by the petitioner are false and concocted.

The O. P.'s case, in short, is that the petitioner Md. Abdul Hamid is disloyal and
order violaling employee under the O. P. Authority from very beginning of his service
life. That the petitioner distributed the loan violating the principles and rules of
distribution of loan and for his misconduct the O. P. Authority initiated proceeding by
Memo No. Shyasumi/Prosha:(Sangsthapon)/Ka-665 dated 2.3.03 and he is asked to show
cause within 4 days and that the petitioner is also asked to show cause by Memo No.
Shyasumi/Prosha:(Sangsthapon)/Kha-1109 dated 22.4.2003 for failure to realise loan
cane purchase in the season 2002-2003 but the petitioner paid no need to file written
statement against those cited Memos. That the petitioner Md. Abdul Hamid C. L. C.
Helencha Centre filed leave petition on 4.6.03 praying for leave from 5.6.03 to 4.7.03 for
his treatment which is received by the authority on 18.6.03 from the Zone Head. But the
leave petition is not enclosed with any certificate and recommendation of the Mill
Doctor. That the petitioner unauthorisedly remaind absent without granting leave from
5603 to 4703 and that the O. P. Authority by his Memo No. Shyasumi/
Prosha:(Sangsthapon)/Kha-1908 dated 29.6.03 asked the petitioner to appear before the
Mill Doctor for his opinion and recommendation for leave but the petitioner paid no head
of it and the petitioner did not join in his service station on 5.7.03 and he kept himself
absent in the service station unlawfully. That the Departmental Head Assistant Manager
(Extension) forwarded the report to the authority on 9.7.03 about the absence of the
petitioner in his service station and that the O. P. Autharity Directed the petitioner by his
Memo No. Shyasumi/Prosha:(Sangsthapon)/Ga-2041 dated 14.7.03 to join in his service
station but the petitioner sent apetition of application for extension of leave by registered
post on 13.7.03 from 5.7.03 which is received by the 0. P. Authority on 15.7.03. That the
0. P. Authority by his Memo No. Shyasumi/ Prosha:(Sangsthapon)/ Ga-2144 dated
26.7.03 dirccted the petitioner to join in his service station within 3 days which is also
served upon the petitioner by telegram to his permanent address but the petitioner neither
join in his service station nor filed any wrilten statement to the Authority and that the
Departmental Head forwarded a report on 30.7.03 of his non-joining in the service
station. That the petitioner unlawfully remaind absent from his service station for
longtime and at last he sent an application by registered post on 4.9.03 for extension of
leave upto 27.10.03 having no enclosure of treatment certificate and prescription which is
received by the O. P. Authority on 7.9.03 and that the 0. P. Authority by his Memo No.
Shyasumi/Prosha:(Sangsthapon)/Ga-2461 dated 11.9.03 directed the petitioner to submit
the Doctor’s certificate and treatment papers through Mill Doctor within 4 days. But the
petitioner neither filed any medical documents nor he physically appeared in the
establishment section of the Mill nor he gives any answer of the direction of the
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Authority. That the petitioner remaind absent from his service station unlawfully and that
the O. P. Authority initiated Departmental Proceeding U/S 17(3) of the Employment of
Labour (Standing Orders) Act, 1965 for the misconduct and asked to file written
statement within 4 days through his Departmental Head and finally the O. P. Authority
issued paper notification in ‘The Daily Akira’ dated 28.10.03 and also in “The Dainic
Ittefaq’ on 3.11.03 and asked the petitioner to join in his service station with 10 days
That the petitioner finally joined on 11.11.03 by his joining Ietter but he did not explain
of his show cause and did not file any medical certificate and connected papers 1o the
Authority and that the petitioner willfully violated the orders of the Authority and that the
O. P. Authority by his Memo No. Shyasumi/Prosha:(Sangsthapon)/Gha-3139 dated
15.11.03 dismissed the petitioner lawfully from his service from 15.11.03 which is
communicated to the petitioner by post to his permanent address and also served by
Notice Board. That the petitioner suspension grievance petition by registered Post on
1.12.03 to the O. P. Authority and that the petitioner’s case is barred by the law of
limitation and that this case is not maintainable U/S 25 of the employmnent of Labour
(Standing Orders) Act, 1965. Hence the petitioner’s case is liable to be dismissed with
cost.

POINTS FOR DETERMINATION
(1) Whether the petitioner’s case U/S 25(b) of the Employment of Labour
(Standing Orders) Act, 1965 is maintainable ?
(2) Whether this case is barred by the law of limitation 7
(3) Whether the petitioner's case is bad for defect of parties ?

(4) Whether the petitioner's dismissal Order of the O, P. Authority Vide Memo
No. Shyasumi/Prosha:(Sangsthapon)/Cha-3139 dated 15.11.03 is illegal and
unlawfull and is liable to be set aside ?

(5) Whether the petitioner is lawfully entitled to be reinstated in his service with
back wages and benefits 7

(6) Whether the petitioner is lawfully entitled to get the relicf as prayed for 7

FINDINGS AND DECISION
Issue No. 3
Admittedly the petitioner Md. Abdul Hamid joined on 29.9.76 as Cane
Development Assistant under O. P. Authority and was working as C. . C. Helencha

Centre under Cane Department of the O. P. Shyampur Sugar Mills Ltd., Rangpur at the
time of his dismissal from service by the Q. P. Authority by his Memo No.
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Shyasumi/Prosha:(Sangsthapon)/Gha-3139 dated 15.11.03. At the time of argument the
Ld. Lawyer of the O. P. Management contended that the petitioner’s case is bad for
defect of parties and that the proper Authority Managing Director is not made party to
this case for which infactious order cannot be passed by this court. The Ld. Lawyer for
the petitioner suspension that the Managing Director specially Abul Hashem Khan who
passed the dismissal order has already been made party and the Managing Director next
to him will execute the final order of this case and that the case is not bad for defect of
parties. Under the Employment of Labour (Standing Orders) Act, 1965, the Managing
Director, the highest authority of the Sugar Mill is the proper authority and that the
petitioner has filed this case for his reinstatement in service as a worker U/5 25 of the
Employment of Labour (Standing Orders) Act, 1965 and therefore the existing Managing
Director of the O. P. Shyampur Sugar Mills Ltd. will act on behalf of the Mill. Thus, 1 am
inclined to hold that the petitioner’s case is not bad for defect of parties. Hence the point
of defect of parties is decided in favour of the petitioner.

Issue No. 1,2,4,5 & 6

All these issues are taken together for discussion for the sake of conveniences.
There is no denial of the fact that the petitioner Md, Abdul Hamid was serving the O. P.
Authority as C. I. C., Helencha Centre under the Cane Department of Shyampur Sugar
Mills Ltd., Rangpur at the time of his dismissal order dated 15.11.03. Vide Memo No.
Shyasumi/Prosha:(Sangsthapon)/Gha-3139 by O. P. No. 1. Exbt.-1 filed by the petitioner
and Exbt.-Ghha filed by the O. P. corroborate the above admitted contention and from
Exbt. 1 & Ghha it appears that the petitioner is dismissed on 15.11.03 U/S 17(3) of the
Employment of Labour (Standing Order) Act, 1965, There is also no denial of the fact that
the petitioner Md. Abdul Hamid filed an application for earned leave (Exbt. Ga)
accompanied with medical certificate on 4.6.03 for the period of 5.6.03 t0 4.7.03 on the
ground of treatment of iliness which is received on 18,6.03 with racommendations by the
Departmental Head and that admittedly the petitioner also joined in his service of C. L. C.
at Helencha Centre on 11.11.03 before the date of aggrieved dismissal. That the petitioner
Md. Abdul Hamid challenged the dismissal order of the 2nd Party-O. P. No. 1 Vide
Memo No. Shyasumi/Prosha:(Sangsthapon)/Gha-3139 dated 15.11.03 as unlawfully,
malafide and prayed for reinstatement in service sciting aside the aggrieved dismissal
order with back wages and benefits. It is the specific case of the petitioner is that the
petitioner Md. Abdul Hamid was previously General Secretary of Shyampur Sugar Mills
Ltd. Employes Union (Regn. No. Raj-B-1204) and he was collusively managed to be
defeated by one vote in the General Election held on 1.3.03 and O. C. Suit No. 10/03 was
filed in the Assistant Judge Court, Badargonj and against the order of injunction Mise.
Appeal Case No, 9/03 was filed and also Civil Revision No. 2111/03 was filed in the
Hon'ble High Co. Division. It is specifically asserted by the petitioner that while he was
C. I. C. Helencha Centre he prayed for carned leave for his physical illness which is
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submitted to the Controlling Officer/Departmental Head on 4.6.03 for the period of
5.6.03 to 4.7.03 and that the petitioner lefi his service station for medical treatment and
he was under .. . tmient of Neoro Specialist Mr. Ahsan Ullah at Dhanmondi. That the
petitioner was physically wabi. for his severe pain and because of his physical inability he
prayed for extension of earned leave. That the petitioner Abdul Hamid joined in his
service station on 11.11.03 &t Helencha Centre after recovery from physical illness but
the 0. P. Authority with malafide intention collusively dismissed the petitioner from
service on 15.11.03 by his Memo No. Shyasumi/Prosha: {(Sangsthapon)/Gha-3139 U/S
17(3) of the Employment of Labour (Standing Orders) Act, 1965 which is received by the
petitioner on 22.11.03. That the petitioner submitted the prievance petition by registered
post on 30.11.03 in favour of the O. P. No. 1 against the motivated and unlawfully
dismissal order. But the Managing Director neither reinstead the petitioner in his service
nor issued any reply to his grievance petition. Hence this case is filed for reinstatement in
his service with back wages setting aside the dismissal order dated 15.11.03. The specific
case of the O. P. is that the petitioner Md. Abdul Hamid is disloyal and order violating
employee from the beginning of his service life and he was several times asked to show
cause for his misconduct in different Memos. That the petitioner filed leave petition on
4.6.03 for his medical treatment for illegal form 5.6.03 to 4.7.03 without enclosure of
Medical certificate and recommendation of Mill Doctor. That the petitioner
unauthorisedly remaind absent in the service station and the petitioner is directed by the
Q. P. Authority to join in his service station but the petitioner kept himself absent
unlawfully. That the petitioner sent petition of application for extension of leave by
registered post on 13.7.03 from 5.7.03 to 16.7.03 which is received by the O. P. Authority
on 15.7.03. That the O. P. Authority by his Memo No. Ga-2144 dated.
26-7-03 directed the petitioner to join in his service station within 3 days but the
pertitioner neither joined in his service nor filed any reply to the authority and he kept
himself absent in his service station for longtime upto 10-11-03. That the O.P. Authority
directed the petitioner to join in his service station by letter sereval times and also by
issuing paper Notification in The daily Akhira" dated 28-10-03 and within "The dainic
litefac® on 3-11-03 within 10 days of notification but the petitioner finally joined on
11-11-03 without explanation of his show cause and that the petitioner did not file any
medical certificatet and necessary papers to the O.P. That the petitioner willfully violated
the orders of the aurhotity and for his long absence and misconduct the petitioner is
lawfully dismissed by the O.P. Authority Vide Memo Mo. Gha-3139 dated 15-11-03.
That the petitioners case is barred by limitation and not maintainable in the eye of law,
Hence, the petitioners case is liable to be dismissed.

To prove the respective cases of the parties the petitioner side adduced P. N.1
Md. Abdul Hamid the petitioner himself as oral evidence and the O.P. side cross
examined him. That the petitioner brought the documets into exhibits as 1,22 (ka)-
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2(Gha), 3,3 (ka), 4, 4(ka), 5,5 (ka), b, b (ka), 7, 8, 5 and 6. That the O.P. 2nd party
examined D.h. 1 Md, Farid Hossain Bhuiyan. Assistant Manager (personnel), shyampur
sugar Mills Ltd. Rangpur as oral evidence and the petitioner cross examined him and
brought the documents into exhibits as F,4, 1,5 (3)-7(b), 9, 9 (3)-9(9), &, &(3), T,
B, §, TW(3) 8 W Admitedly the petitioner Md. Abul Hamid filed an application for
earned leave exbt. Gu accompanied with medical cerificate from outsider Medical Doctor
Md. Abdul Rashid on 4-6-03 for leave period from 5-6-03 to 4-7-03 which is
recommengled by the Assistant Manager (Extension) and received by the Departmental
Head on 18-6-03 on the ground of physical illness and that it is also admitted that the
pettioner Abul Hamid also prayed first extension of leave on 4-7-03 from 5-7-03 to 16-7-
03 by Exbt. Ga(3) which is received by the O.p. Authority on. 14-7-03 and that the
pettioner also by registered post (Exbt. Ga(5) sent second extension of leave petition upto
27.-10-03 which is received by the O.P. Authority on 7-9-03. There is also no denial of
the fact that the petition Md. abdul Hamid joined in his service of C.1,.C. by Exbt.Cha
joining letter on 11-11-03 at helencha Centre before the date of aggrieved dismissal order
dated 15-11-03 by o.p. No. 1 Vide Memo No. shyasumi/prosha: (Sangsthapon)/Gha-3139
and that it appeares from the joining letter Exbt. Cha is received by the assistant Manager
(Extension) and his Departmeatal Head on 12-11-03 and 13-11-03 which is order to be
placed before the Managing Director. But no final order is made by the Managing
Director on the joining letter. on the contrary the n.p.No. 1 Managing Director, Shyampur
sugar Mills Ltd. passed the aggrieved dismissal letter on 15-11-03 vide Memo No. Gha-
3139 which is marked exhibit-1 filed by the petitioner und Exbt. Chha filed by the o.p.
side. That the petitioner challenged dismissal order as unlawful, malafide and prayed for
reinstatement in his service with back wages setting a side the dismissal order.p.w. 1 Md.
Abdul Hamid C.D.A. and petitioner himself corroborated the allegations of this case in
chief and also added that he submitted earned leave petition to his Departmental Head
from 5-6-03 to 4-7-03 and at the last part of the leave his illness deteriorated and
forwarded extension of leave petition to the Authority. He also added in chief that he took
the financial help from his colleagues for his treatment and finally he joined on 11-11-03
in his service place. But he received unlawful dismissal order of the Authority on
22-11-3/ from which he came to know that he was dismissed on 15-11-03 vide Memo
No. Gha-3139. That he submitted gricvance petition by registered post on 30-11-03. That
the o.p. Authority illegally and unlawfully dismissed him for his trade union activities
with malafide intention, But he frankly admits in cross that he was C.B.A. for about 5
years of the trade union and that his leave address was his permanent village home. He
also frankly admits in crose that he failed to join in his service station at the expiry of his
earned leave. p.w. 1 petitioner himself admits in cross that he can not say Assistant
Manager (Extension) whether reported to the Higher Authority for his not joining at the
expiry of the leave. He also can not say that the o.p. Authority by his memo No. 1928
dated 16-10-03 issued final notice for his joining in the service station and that he can not
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say whether the authority issued paper notification for his joining within 10 days. He did
not receive any show cause notice from the Authority., p.w. 1 Md. Abdul Hamid
petitioner himself frankly admits in cross that he was under the treatment of local
physician from 5-6-03 and he was under the treatment of doctor Mokarrom Hossain and
Abdul Rashid and thereafter he was under trestment at Dhaka from 9-6-03 to 7-11-03, He
frankly admits in cross that he send greivance petition by registered post
on 10-11-03, He also frankly admits in cross that he as C.B.A. of the trade union picked
up enemity and conflicts with the Managing Director of the sugar Mill. D.W.1 Md. Farid
Hossain Bhuiyan Assistant Manager (personnel), shyampur sugar Mills Ltd. Rangpur
deposed on behalf of the o.p. Authority and corroborated the case of the written
statement. But he frankly admits in cross that there is no mention of approved leave of
the petitioner in the dismissel ordered and there is no mention of consultation of the
petitioners personal fils. D.W.1 Assistant Manager (personnel) admite in cross that the
petitioner submitted the extension of leave petition upto 27-10-03 on the ground of illness
but the Mill Authority directed the petitioner to join in his service station and to appear
before the Mill Doctor for examination.D. W.1 Md. Farid Hossain Bhuiyan also frankly
admits in cross that no direction is issued to the petitioner on 11-11-03 after joining of the
petitioner and that the final approval of the earned leave is passed by the Managing
Director of the Mill. He also frankly admits in cross that the peme of name of Abdul
Hamid is found in the serial Mo. 3 of the Hajira khata Exbt 6.6(ka) where the petitioner is
found on carned leave from 5-6-03 to 19-6-03 and from Exbt. 8 salary Register on behalf
of the petitioner someone received the salary of june/2003. Admittedly the petitioner
Abdul Hamid was previously C.B.A. and General Sceretary of shyampur sugar Mills
sramik union more than one term and he was not C.B.A.for the term of the order of
dismissal. It is admitted by appconed from Exbts. 4,4(ka) that the petitioner filed other
Suit No. 10/03 wherein the petitioner got order of stay from handing over the charge to
the newly elected C.B.A. and that opposite side filed Misc. Appeal No. 9/03 which is
disallowed by the joint dist. judge, Rangpur on 13-10-03 and that admittedly the order of
stay in handing over the charge is stayed by the Hon'ble High Court Division, Supreme
Court of Bangladesh, and that the petitioner is defeated in the C.B.A. election result on 7-
2-05. D.W.1 Farid Hossain Bhuiyan added in chief that the Mill Authority has not
victimized the petitioner and did not act unlawfully or malafide. It appears from Exbt. Ga
filed by the O.p. Authority that the pertitioner's earned leave petition is recommended by
the Controlling officer Assistant Manager (Extension) for granting earned leave from 5-
6-03 to 4-7-03 which is not actually granted by the Managing Director vide order Exbt.
Ga (1) by which the final authority Managing Director directed the petitioner Abdul
Hamid to appear before the Mill Doctor for opinion and to regularize the leave. It appears
from Exbt. Ga(2) the report of the Controlling officer Assistant Manager(extension) dated
§-7-03 that the petitioner Abul Hamid C.1.C.of Helencha Centre was in carned leave from
5-6-03 to 4-7-03 and the petitioner did not join on 5-7-03. But the Exbt ga(3) filed by the
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o.p.authority itself shows that the petitioner has already prayed for extension of earned
leave upto 16-7-03 and also upto 27-10-03 by Exbt. Ga(5) If appears from Exbt, Ga(4)
that the Managing Director by his Memo No. shyasumi/prosha(Sangsthepon)/Ga-2041
dated 14-7-03 directed the petitioner to joinin his place of posting and by Exbt. Gha dated
23-7-03 the managing Director again directed the petitioner to join in his place of
posting. That the O .P. managing Director shyampur sugar MILLs Ltd. Rangpur by exbt.
Gha(1) issued final notice which is published in the "Daily ittefaque” on 3-11-03 by exbt.
Gha(2) and also another paper notification published in the"Daily Akhira" Rangpur on
28.-10-03 by exbt. Gha(3). But it appears from exbt. Chha that the managing director
himself dismissed the petitioner Md. Abdul Hamid from service from 15-11-03. But the
Managing Director himsclf did not pass any order on the joining report on 11-11-03 vide
exbt. Cha. It appears from exbt. Cha that the petitioner Abdul Hamid did not explain in
response to his show cause notice by the Authority for his long absence from 5.7.-3 to 10-
11-03 and that he did not file any fitness certificate along with the joining report exbt.
gha it appears from exbis, 2, 2(ka)-2(Gha) and 3 filed by the petitioner that the petitioner
submitted grievance petition by registered post on 30-11-03 against the aggrieved
dismissal order dated 15-11-03 and that exbis. 2, 2{ka) are the postal receipts corroborate
that the grievance patition is registered on 30-11-03 and exbts. 2(Ga), 2(Gha) are the
acknowledgement receipts of the grievance petition by the o.p. Authority. The Ld.
Lawyer of the o.p. 2 nd party argued that the petitioner falied to fulfil the requirement of
section 25(1)(a) and did not submit his pgrievance petition within 15 days and
subsequently his conplaint petition u/s 25(1) (b) of the s.o. Act was not legally
maintainable. But it appears from the above recorded ovidences that pow. 1 Md. Abdul
Hamid stated in chief corroborating the plant that/he received the aggreived dismissal
order of the o.p. Authority on 22-11-03 from which he came to know that he was
dismissed on 15-11-03. He submitted the greivance petition Exbt. 2 by registered post on
30.-11-03 vide exbts. 2(ka) 2(kha) postal receiptss/and that the grievance petition by the
petitioner is submitted by registered post on 30-11-03 within 15 days from the date of
knowledge from 22-11-03 or from the dats of dismissal from 15-11-03 and that the
mandatory provision of section 23(1) (a) of the s.0. Act is lawfully complied with and
that this petitioner filed this case on 22-12-03 within the provision of section 25(1)(b) of
the employment of labour (standing orders) Act, 1965. Hence the petitioner has filed this
case within the time of limitation and this case is maintainable u/s 25 of the employment
of labour (standing orders) Act, 1965. It appears from the above oral and documentary
evidences that admittedly the o.p. 2" party dismissed the petitioner Md. Abdul Hamid on
15-11-03 from his service of C.I.C. at Helencha centre 4 days after his joining in his
service. It is admitied that the petitioner Abdul Hamid filed an application of earned leave
with Madical certificate on 4-6-03 from 5-6-03 to 4-7-03 on the ground of his physical
illness and that the controlling officar recommended his carned leave which is received
by the departmental head on 18-6-03. From exbts. Ga(3) and Ga(5) the petitioner
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forwarded two petitions for extension of earned leave to the Authority upto 27-10-03 and
that the petitioner failed to join in his service on 28-10-03 to prove the ground of physical
illness as stated in the plaint, the petitioner Abdul Hamid filed two Madical Certificates
(exbts.5. 5(ka), one by Medical officer dipok kumar mondal, BSFIC, Shyampur, Rangpur
and another by Doctor Ataur Rahman Talukder, Senior Deputy chief Medical officer,
BSFIC, Head Quarter, Dhaka which are not formally praved by the concerned Doctors.
But these Documents show that refernces were made to professor Ahsan Ullah for
treatment. It is found from exbt. Ga that the application for earned leave of the petitioner
is received by the Departmental Head on 18-6-03. But the managing director vide exbt.
Ga(1) passed the order about the earned leave on 29-6-03 vide Memo No. 1908. which is
not within the provision of section 5(2) of the employment of labour (standing orders)
Act, 1965. It was the duty of the petitioner to satisfy the authority for granting the earned
leave but the Authority should passd the order of dissatisfaction within a week of his
submission or 2 days prior to the commencement of leave applied for in this case the
petitioner Abdul Hamid has also failed to join his service within the extended period and
finally he joined on 11-11-03 and the petitioner was present in monthly meeting on.
12-11-03 vide exbt 7, That from the hajira khata exbt.6, 6(ka) the patitioner is found on
earned leave from 5-6-03 to 19-6-03 and from exbt. Ga(l) the report of the Assistant
Manager (extension) dated 9-7-03 the petitioner Abdul Hamid is found on earned leave
from 5-6-03 to 4-7-03 and subsequently there were two applications for extension of
carned leave upto 27-10-03 by exbt. Ga(3) and Ga(5) and that by exbt. Ga(4) and Gha
the Managing director actually directed the petitioner to join in his service and regularize
the leave in consultation with the Mill Doctor and admittedly the petitioner finally joined
on 11-11-03. It is found from the evidences that the Managing director did not consult the
personal file and the length of service of the petitioner in the final order of his dismissal
from service. As a result the aggrieved order of dismissal appears harsh and major in
nature. It is no doubt that the petitioners duty was to satisfy the Authority by filing the
application for granting of total period of earned leave from 4-6-03 to 10-11-03 with
Medical Certificate and fitness certificate. But the petitioner failed to satisfy the
Authority no doubt. But the penalty imposed upon the petitioner was highest, grave and
major in nature and the matter of earned leave should be leniently disposed of as per
provision of the leave ruless and that the management could imposed on him other kind
of penalty leniently considering his length of service. In view of the above we are
inclined to hold that the petitioner may be given one more chance for his future
rectification and at the same time he may be also penalised reasonably for his
unauthorized leave. Accordingly, we are of the opinon that the petitioner may be
reinstated in service but without any wages. The Ld. Members are consulted. It is,
accordingly,
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ORDERED

That this Complaint case be allowed in part on contest against the o.p. No. 1 and
exparte against other without costs. That the order of dismissal of the petitioner from
service dated 15-11-03 vide memo no. shyamumi/prosha (sangsthapon)/Gha 3139 passed
by the o.p.No. 1 is hereby set aside and the 2™ party is directed to reinstate the petitioner
in service without any back wages, The petitioner is warned to be careful and is advised
to display good conduct in future in his service.

The o.p. second party is directed to implement this decision within 30(thirty) days.

Md. Abdus samad
chairman,
Labour Court, Rajshahi.
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