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GOVERNMENT OF THE PEOPLE'S REPUBLIC OF BANGLADESH
OFFICE OF THE CHAIRMAN, SECOND LABOUR COURT,
SRAM BHABAN, SIXTH FLOOR, 4, D. L. T. AVENUE,
DHAKA.

P.W Case No. 13 of 1995

Mr. Serajul Mawla, Code No. EHIIH .
Retd. Laskar,

C/o. Nabik & Karmachari Union,

5 Mo. Ghat, Jahaji Sramik Bhaban,
Narayanganj—Petitioner.

i Versus

Bangladesh Inland Water 'ljmnsl‘;url Corporation,
*Represented by its Chairman. :
5, Dilkhusha C/A, Dhnkﬂ—lﬂﬂ{l—_'ﬂppusit Party.

Present:.  Md. Abdur Razzaque,
Chairman,
Second Labour Court
and
“Authortiy™
P. W, Act, Dhaka,

Judgment

This is an :,;ppliu&linn under section 15(2) of Payment of Wages Act, 1936.

The case of the applicant, in short, is that he was employed as Laskar on 18-4-66
and retired as such on 31-12-92 on completion of 25 years of service. Since the day of
his retirement he wrote several letters to the opposite party for realisation of his service
benefits, On 24-6-92 the opposite party issued a letter to him showing the date of his
retirement as 30-12-92 but the oppasite party by another letter showed his date of
retirement falling,on 19-2-88 and. accordingly he was paid graluity amounting to Tk.
23,430 on the basis of on month per ycar'u!' service up to 19-2-88 against his entitled
gratuity up to 31-12-92 at the rate of two months basic salary per year of service.
Besides, the opposite party deducted a sum of Tk. 6571.53 on account of excess wages
illegally though no excess payment was taken by him during the period of his service.
He'also came to know that the opposite party is going to claim a sum of Tk. 88,279.88
from the petitionir on the plea of shortages. But the petitioner is not aware of any such
shortaces whith were not settled in the past. Though few show cause notice were served
on him he submitted written explanations in respect of these shortage incidents. The
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matter ended there and as such no charge sheet was brought against him at the time of
his retirement on 31-12-92. The applicant sent a legal natice to the opposite party on
28-3-95 by the registered post through his appointed lawyer. But of no use and as such
he has been compelled to file this case on 15-4-95 praying for direction under section
15(3) of Payment of Wages Act, 1936 upon the opposite party {o pay his servee benefit
up to 31-12-92 at the rate of two months basic salary per year of service, refund of Tk,
6,571.53 deducted illegally on the excuse of excess saldry drawn and not to deduct a
sum of Tk. 88,279.88 from the petitioner on the pretext of shortage and compensation
as admissible under section 3 of the Payment of Wages Act, 1936,

On behalf of the opposite party chairman of the B.LW.T.C entered appearance and
contested the/case on the basis of filling a written statement denying the case of the
petitioner. In the written statement it has been stated, inter alia, that the corporation has
got its own service rules and circular & according to circular any shortages in excess of
Tk. 15,000 calls for a enquiry and for shortages less than Tk, 15,000/= hiolding of
enquiry is not compulsory. The applicant joined the service as Laskar on 18-4-66 and
according to the decisions of the authority he was given retirment benefits with effect
from 19-2-88 tomputing his service at 21 vears 8 months 25 days. Though the opposite
party earliear issued a letter (o the applicant on 24-6-92 intimating his date of retirement
30-12-92 but on enguiry the applicant’s date of birth was determined falling on 19-2-31
and accordingly by the letter dated 23-2-94 applicant’s date of retirement was fixed on
19-2-88. Besides, for applicant’s shares of shortages of goods worth Tk. 94,044.82
Sharang/Master in charge of ship including the petitioner were asked to show cause
notices and charge sheets were given. Explanations for not being satisfactory debit notes
were issued by the commercial department for realisation of the amount representing
the shortage of goods from the concerned Seaman including the applicant. Upon the
enquiry the applicant was found guilty and as such he was directed to deposite his'shares
of shortages to the amount of Tk. 94,044.82 to the corporation. If the applicant’s entitled
gratuity amounting to Tk, 23,430 is deducted ¢ven that the corporation is entitled to gel
from the applicant Tk. 70,614.82. Besides, as per the Government order the applicant.is
not entitled to get refund of Tk. 6,571.53 which was deducted as pay equalisation. The
applicant was given opportunity to make his self defence in respect of shortage of goods
while he was in service. The applicant is liable to pay Tk. 94044.88 to the opposite party
for wirich money suit would be instituted for realisation and to get rid of the liability the
applicant has filed this case and as such the case is liable to be rejected,

‘Upon the pleadings following points are being framed for the purpose of findings
ind determinations.

POINTS FOR DETERMINATION
(1) Ts the applicant’s date of retirement 31-12-927
(2) Have the money been properly deducted?

(3) To what relief, if any. is the applicint entitled?
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FINDINGS AND DECISIONS ‘
Point Numbers 1, 2 & 3 :

All these points are taken up together for the sake of brevity and convenience for
discussion. -

Admittedly, the applicant was appointed as Laskar on 18-4-66. It is also admitted
that by the letter dated 24-6-92 vide exts.2 the applicant date of retirement was
intimated to him and other authorities falling on 31-12-92 in view of his reaching to 57
years on 30-12-92. It is also further admitied that by the letter dated 23-2-94 vide exis. 4
the applicant’s date of retirement was intimated to the applicant falling on 19-2-88 as
per decision of the authority. The applicant figuring as P.W.1 has given his testirmeny
that joined as Laskar under the opposite party on 18-4-66 and retired from service on
31-12-92. His service book is exts. 1. In this exts.] in the -column of date of birth 1935
hits been written. It further disclosed that the exts. 1 was issued on 5-6-75.

" Md. Nasir Uddin Bhuiyan, Acting Manager, Fleet Officer. Narayanganj figuring
as D.W.1 has stated in his examination is chief that the applicant filed application 1o the
opposite party on 19-2-66 for service and proved the same as exts, Gha, This exts. Gha
does not bear neither the L'T.S nor the signature of the apphicant and latter portion of
the same is also tornout. However, during the enquiry regarding the applicant age
determination, Exts, Gha may be referred and in respones o the question of the enquiry
officer P.W. 1 appears to have stated that he told his date ol birth 1935 to the person who
wrote the same and that he does not know how to read & write and he simply put his
L.Ts. on that applications. But the exts.Gha does not bear<any L.Ts. of the applicant.
Further, it is a typed one which discloses that the applicant service in' R.S.N. Com. India
for the last 12 years as mentioned to the application. But the P.W.1" denied this during
the enquiry. In such circumstances,we can not preclude the presumption of having an
experience certificate included with the ext. Gha by the applicant in suport of the
endorsement made in it if these beany besides the ape certificate,

In such circumstances and in view of the objection of the petitioner for not placing
reliance upon the exts. Gha 1 am unable to hold my view that exts. Gha was the
application pf the applicant for his service. ;

.SEL‘HHKHF.' for argumenl sake if. 1 am to rely exts. Gha: as the - applicant's
application for service, the apposite party being the custodian of the same ought to have
secured a declaration from the applicant during his service time in point of his spechic
date of birth. specially at the time of opening the service hook for the applicant on 5-6-
75 where in there is a specific column meant for it. For not doing the same the opposite

party can not avoid the responsibility. Further exts. Kha is a enquiry report dated |3-9-
93 submitted by Shahinur Bhuiyan in connection with the determination of the applicant
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age. The enquiry officer appears (o have recommended the applicants date of birth
falling on 19-2-31 A.D on the basis of applicant’s own admission & as per the list of the
unit employees where in the date of birth of the applicant was 19-2-31 A.D. No- where
in statemeént of the P.W.] before the enquiry officer made on 17-7-93 the applicant -
appears (o have admitied his date of birth as 19-2-31 AD. Besides, no list of unit
employees disclmi'ng applicanis age 19-2-31 AD. was referred to the appheant during
the enquiry nor placed before us.

In the circumstances ulleged domestic enquirry for the determination of the
applicant age afier his retiremenl appears to us not fair and proper. Therefore, the
decision of the authority as regards the date of birth of the applicant on the basis of the
suid enquiry also appears to us not accepiable at this late stage while the applicant was
furnished with an order of retirement with effect from 31.-12. 92 by the opposite party
prior to holding of such enquiry. Further it appears to us that the applicant rendered his
service upto 31-12-92 and he was given an order-of retirement by the opposite party
with effect from 31-12-92. Having regard (o the facts and circumstances of the case, |
am lead to say that the exts. 4 showing applicant’s date of advance retirement on
19-2-88 appears to us not bonafide and proper. Consequently, we are (o say that the exts.
2 disclosing applicants retirement with effect from 31-12-92 is acceptable to us for the
purpose of his wages determenation and accordingly his wages I.h_m includes gratuity is
also linble o be calculated as per the rate prevalent at the relevant time on 31-12-92.

With regards 1o the point of deduction on amount of excess drawn by the applicant
whal it appears to us is that the applicants pay was fixed in_the scale of Tk. 1300-2615
on modification disclosing basic pay as on 1-7-91 at Tk. 1865, 24-4-92 at Tk, 1940 and
1-6-92 at Tk. 1940, as per the endorsement entered at page 98 on 14-2-94 of the exis. 5.
It further showes that the applicants pay was fixed on 8-12-91 1940.00 for the month of
June 1991 disclosing next increment as on 15-6-92 DW. | has stated that in 1992 at the
time of his retirement applicant was given basic salary at TK, 2015/=. endorsement
emtered at page 100 of exis.5 suports the testimony of the DUW. 1, In such circumstances
we have not been furnished with any paper as 1o how the pay equalisation of the
applicant with the code no, 81135 was cancelled resulting of which the guestion of
excess of drawn by the applicnat arose,

Therefore, we are unable to allow deduction of the alleged amount of Tk. 6,573.53
on account of excess payment.

As regard the point of shortages what it appears to us that as many as 26 claim's
waorth TK. 24044.82 as per the extd. Ja-& (1) has been levelled against the applicant,
This exls, Ja was issued on 9-10-95 Ia(1) on 22-4-95. D.W 1 has stated that out of the
above 26 claim’s papers disclosing to 15 claims have been submitted before this court.
He has further stated that out of these 15 claims except 4 claims charge-sheet has been
served upon the master in respect of 11 claims, As per exts. Jha 22 which is charge-
sheet bearing dt. 26-9-92 appears to have been served upon the applicant in respect of
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-invaice number | & 24 dated 17-2-92 for the shortage of 2,481 litre's of petrol. But the
papers before us do not disclose that any deparimental enquiry held against the applicant
in respect of these 26 claim's or any steps taken against the applicant excepl issuance
charge-sheet. Therefore, deduction of shortage on the basis of debil note and without
holding any enquiry worth Tk. 94,044.92 as per the exts. Ja & Ja (1) appears to us not
acceptable in as much as such deduction on the basis of debit notes is contrary to the
principal of natural justice. The authority is, however, at liberty to hold enquiry in
respect of clajm’s of shortage for the applicant’s share if any asper law. Considering the
above facts and circumstances, and papers ds submitted before us and submissions of L.
advocates, I am of opinion that the deduction worth Tk, 94.44.82 from the petitioner on
the plea of shortage of 26 claim’s is not proper and legal. But the opposite party may,
however, separately enquire into the alleged shortages as per law against the applicant,
Members are consulted,

Iii the result applicant succeeds in this case conditionally in part. Hence,

ORDERED

that P-W case no 13/95 be allowed conditionally in party on contest against the
opposite party, however, without any order as 1o cost. : 2

The opposite party is directed to determine the service benefits of the applicant up
to 31-12-92 as per law, and the opposite party is further directed not (o deduct the sum
of Tk. 6,571.53 on account of excess drawn and another sum of Tk. 94,044.82 from the
petitioner on plea of shortage of claim's,

The opposite party is, however, at liberty to complete the the proceedings for
which the applicant has been given charge-sheet and regarding other items of claims
the opposite party is-also at liberty to hold departmental enquiry independly against the
applicant for the claims of shortages as per law. The opposite parly is thus directed o
compute the service benefit of the applicant and muke payment to him within 90 days
from this date falling which the-applicant is permitted to realise the same in due process
of law, ) '

. . Md. Abdur Razzaque
e . y Chirman
Second Labour Court
Dhaka.
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